Mail-Order Brides and
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Cet article analyse dans une perspective
féministe et intersectorielle les lois sur
UVimmigration sur les mariages par

form of immigration law. The Immzi-
gration and Refugee Protection Act®
enacted policies which could poten-

| recommend regulating the mail-order
bride industry in order to provide
the women involved with complete
access to measures necessary for
prevention and protection.

correspondance. L auteure déclare que
bannir ces mariages aurait un impact
dévastateur sur la vie des femmes
impliquées, augmentant leur
vulnérabilité face aux trafiquants. Elle
préconise au lieu, une réglementation
des mariages par correspondance afin
d'offrir aux femmes Lacces & toutes les
mesures nécessaires i la prévention et &
leur protection..

This policy rescarch paper was pro-
posed and developed under an ur-
gent call for proposals in September
1998, entitled Trafficking in Women:
The Canadian Dimension. The pur-
pose of this call was to generate re-
search, which could provide concrete
knowledge on the extent and nature
of trafficking in Canada, in order to
develop policies and programs which
would recognize and protect the hu-
man rights of trafficked women.
This article is an updated excerpt
from the report “Trafficking in
Women in Canada: A Critical Analy-
sis of the Legal Framework Govern-
ing Immigrant Live-In Caregiversand
Mail Order Brides” writtenin 2000.!
In June 2001, the federal govern-
ment replaced the Immigration Actof
1985% with a new legislative frame-
work which resulted in a major re-
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tially affect different practices of traf-
ficking in people, and, in particular,
the mail-order bride [MOB] trade.
This article takes into consideration
some of these changes. However, as
First World men and the Third World
women involved in the mail-order
bride trade seek traditional relation-
ships based on marriage, my focus is
mainly on the implications of the
marital link for immigration pur-
poses.

The “mail-order bride” phenom-
enon creates a relationship of de-
pendence likely to lead to the exploi-
tation of the women involved. It is
based on introducing men and
women from different countries
through agencies that specialize in
placing personal ads about potential
wivesin cataloguesor on the Internet.
The ultimate goal is an interculcural
marriage between two people, with
the objective of enabling the woman
to immigrate. The resultis a flourish-
ing and lucrative industry involving
the trafficking of women from the
Third World to consumer-husbands
in the First World.

In Canadian law, there is no spe-
cific legislation governing the mail-
order bride trade. In addition, the
various legal transactions involved in

this phenomenon fall within several
different areas of Canadian law, both
private and public. It raises issues
relating to contract law, immigration
law, marriage law, criminal law and
others. In Canada, most of these
matters involve the jurisdiction of
both provincial and federal levels of
government. Furthermore, private
international law regularly entersinto
any legal analysis because the bride is
a foreign national.

In addition, a critical analysis of
the legal framework governing the
practice of mail-order brides raises
questions involving government im-
migration policy. It is important to
maintain a vigilant and critical ap-
proach to the immigration policies of
certain Western countries, which,
under the pretext of regulating traf-
ficking in people and protecting
women, are closing their doors to the
most disadvantaged people in Third
World countries. I favour the pre-
vention of trafficking in women be-
cause it is a growing and, in my view,
inevitable phenomenon in an era of
increased mobility, and because it
has a significant effect on the lives of
women. Nevertheless, [ am opposed
to an outright ban on the mail-order
bride trade. Instead, I recommend
regulating the mail-order bride in-
dustry in order to provide thewomen
involved with complete access to
measures necessary for prevention and
protection. An underground market
resulting from a prohibition on mail-
order brides would have a devastat-
ing impact in that it would simply
heighten the vulnerability of women.
Therefore, from my chosen perspec-
tive, I subscribe closely to one of the
general objectives stated in the former
Immigration Act, which was “to deter
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those who assist in the illegal entry of
persons into Canada and thereby
minimize the exploitation of and risks
to persons secking to come to
Canada.”*

Part I: Unequal Relationships
Inequalities Between Countries

The “mail-order bride” industry
exploits the economic inequality be-
tween poor countries and prosperous
countries, as well as the most de-
meaning and discriminatory cultural
and ethnic stereotypes of women.
This phenomenon thus fosters sub-
ordination based on ethnicity, sex
and social class within a country,
between countries, and between in-
dividuals.’ These structures of subor-
dination, which are closely intercon-
nected, contribute to the isolation
and vulnerability of the women be-
ing trafficked when they enter
Canada.

In the international context, the
firstinequality exploited by the MOB
trade is the economic inequality be-
tween First and Third World coun-
tries.® The economic plight of devel-
oping countries impels their govern-
ments, as well as their citizens, to
look elsewhere for solutions to their
constant poverty. First World coun-
tries are lands of plenty sought after
by people motivated by a desire to
improve their lot and that of their
families.

Immigration admission criteria,
based mainly on educational and fi-
nancial qualifications, make it diffi-
cult, if not impossible, for people
from the Third World to acquire
residence, and then citizenship, in
the countries of the First World. In
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this context, the MOB industry has
taken advantage of North American
pro-family immigration policies,
which favour the traditional family
unit and the reunification of the
members of that unit. The MOB
trade uses the family class to create an
express route to Canada, without
which it would be impossible for
these women to gain access.

Sexism on a Global Scale

The effects of “bilateral” sexism
combine to create a situation favour-
able to the development of the MOB
trade.

On the one hand, sexism in the
countries of emigration encourages
trafficking in women. As a result of
sexism, women are considered to have
less value than men. Since boys re-
main the hope of the family, cultural
and legal customs deprive girls and

less likely to receive an education or
pursue higher education. Their abil-
ity to find paid employment is there-
fore diminished. Morcover, even in
the workplace they are the first to
suffer the effects of instability and are
rapidly being replaced by advanced
technology.” To this generalized sex-
ism can be added the cultural stere-
otype of the “old maid,” causing a
woman still young to be considered
past the age of matriage, with her
prospects for starting a family dimin-
ishing with each passing year.* For
such a woman, the MOB trade can
mean realizing her dream’ of getting
martied, starting a family, and ensur-
ing her survival and that of her fam-
ily. Women in rural communities are
often more at risk of living in poverty
than women in urban areas.!® Conse-
quently, the secondary role played by
women in societies' that are often

The “mail-order bride” industry exploits
the economic inequality between poor
countries and prosperous countries, as

well as the most demeaning and
discriminatory stereotypes of women.

women of access to property owner-
ship. For example, when it comes to
inheritance, male heirs are favoured
at the expense of the women in the
family. Similarly, the dowry system
transfers ownership from a married
woman’s father to her husband. Fi-
nally, legal restrictions on a woman’s
capacity to enter into a contract, com-
bined with a lack of access to credit,
often make it impossible for women
to be party toa contractand therefore
to acquire property. Women are also

profoundly pacriarchal'? is an incen-
tive for brides to leave their coun-
tries. As women are still second-class
citizens in many Third World coun-
tries, the MOB trade can take advan-
tage of the poor treatment suffered
by women who are essentially re-
duced to the role of breeders, by
painting an enticing picture of a bet-
ter future in the First World."? All
these factors combine to make these
women into citizens who are easily
expendable.
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In countries afflicted by economic
hardship, women are even morelikely
to bear the costs of poverty. They are
the least skilled of the workers, and
therefore the least likely to find work
in economies with high unemploy-
ment.!* Moreover, some Third World
countries, such as the Philippines,
are economically dependent on the
foreign currency sent home regularly
by their nationals to family mem-
bers. Such women are therefore en-
couraged to [eave the country to seek

and sexually uninhibited women
match the fantasies of domineering
and controlling consumer-husbands.

In short, mail-order brides actu-
ally become merchandise, victims of
bilateral sexism. They are victims of
sexism both in their countries of ori-
gin and in the countries where they
settle. They provide domestic and
sexual services that are profitable for
their families and the countries they
leave behind, as well as for the con-
sumer-husbands and the countries ta

They are hailed as heroines because
they become mail-order brides to
support their families economically, and
they represent an opportunity to
secure a better future for their relatives.

their fortunes elsewhere and help
support their families.” Theyare even
sometimes hailed as heroines because
they become mail-order brides to
support their families economically,
and because they represent an oppor-
tunity to immigrate and secure a
better future for their relatives.!®
These women are therefore vulner-
able to the traffickers who lure them
with the prospect of better living
conditions in foreign countries.” In
short, widespread sexism in the coun-
tries of emigration leads women to
the MOB trade.

On the other hand, sexism in the
countries of immigration also leads
consumer-husbands to participate in
the trafficking in women. Consumer-
husbandsare embittered. They reject
the women in their own countries,
whom they find too demanding of
them as husbands and men, too ca-
reer-oriented and assertive. In short,
they regard the women in their own
countries as too feminist and insuffi-
ciently inclined to satisfy their needs
as a husband. These anti-feminist
sentiments impel the consumer-hus-
bands to seek, through the MOB
trade, wives able to provide them
with domestic and sexual services.
The stereotypes of docile, submissive
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which they immigrate. In this con-
text, the MOB trade amounts to
trafficking, and women are the goods

being trafficked.
Inequalities Between the Sexes

The mail-order bride trade is a
form of sexual exploitation.’ The
sexual inequality between the bride
and the consumer-husband is rein-
forced by a great number of factors.
First, the sexism prevalent in her
country of origin has convinced the
bride that she is a second-class citi-
zen. Second, the anti-feminist stere-
otypes, leading consumer-husbands
to turn to the MOB trade, imply that
the objective of a relationship be-
tween a man and a woman is the
control and domination of the wife
by the husband. The relationship is
also characterized by the fact that she
comes from a developing country
while he is a citizen of a First World
country. Moreover, the precarious
status of the bride places her in a
situation of dependence on a con-
sumer-husband who keeps herin fear
of deportation and the humiliation
of a failed marriage. The consumer-
husband’s dominant culture in the
country of immigration and the

bride’s isolation from her own cul-
tural group make her even more sub-
ordinate to him in terms of the ex-
pectations of their social milieu. In a
mote fundamental way, the intersec-
tion of the various inequalities, such
asethnic, economic, educational and
generational, place the bride in a
constant position of subordination
to the consumer-husband.

In short, all the factors combine to
relegate the bride to a subordinate
position in the male-female di-
chotomy.

Part II: Legal Framework
Governing the Mail-Order Bride
Industry

The General Legal Framework

To date, the MOB trade has been
completely unregulated. No Cana-
dianlegislation contains specific rules
to control it. Consequently, national
legislation in areas of contract law,
immigration law, and the law of
marriage and marriage breakdown
govern the various aspects of MOB
transactions.

I should note at the outser that
originally the contractual aspect of
MOB practices seemed to me espe-
cially significant for the brides. Ulii-
mately, however, I conclude that a
contract serves only as a fagade or
pretext for legal transactions much
more centred around immigration
law and the law of marriage.

In contrast, immigration law hasa
more significant impact on the life of
the bride. Thus, this area is treated in
elaborate detail to identify reforms
capable of improving the status of
brides and thereby reduce their vul-
nerability and dependence vis-a-vis
their consumer-husbands.

In addressing the issue of the legal
framework governing the MOB
trade, one needs to pay special atten-
tion to the fairness of the penalties
currently imposed on the participants.
Atthe moment, thelaw exposesbrides
to penalties, while leaving the intro-
duction agencies and consumer-hus-
bandsunpunished."” Furthermore, it
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is important to keep in mind that
today legal recourse is an unrealistic
option for mail-order brides. They
are newcomers whose status in
Canada is still precarious. They sim-
ply do not have the financial re-
sources to defend their rights. Their
culture, beliefs and experiences often
lead them to preserve the marital
relationship with their consumer-
husbands at any cost, and to distrust
public and government agencies. In
short, legal recourse is a utopian op-
tion for many of these brides. How-
ever, despite the negative comments
regarding legal recourse for mail-or-
der brides, I remain convinced that
several reforms could provide solu-
tions to these limirations.

Canada’s Overall Immigration
System

Since 1970, Canadian immigra-
tion policy has been based on a point
system. However, that policy also
provides for certain classes of immi-
grants, which allow foreigners to set-
tle in Canada without being subject
to the point system, such as the fam-
ily or refugee class. Mail-order brides
immigrate to Canada in the family
class, as dependants of their con-
sumer-husbands. They enter the
country with a spouse visa. Under
the 7RPA, they could also enter
Canada with a common-law partner
visa or a conjugal partner visa. How-
ever, at this moment, these last op-
ttons seem unrealistic for the brides
and the consumer-husbandsinvolved
in the MOB trade because of their
traditionalist goals and often their
religious beliefs which lead them to
seek marriage.

For my purposes, the Immigration
and Refugee Protection Act®® and the
Immigration and Refugee Protection
Regulations” govern federal law in
regard to immigration.?

Foreign nationals seeking to enter
Canada are divided into two catego-
ries: they are cither immigrants or
visitors.”? Immigrants are assigned to
one of three classes: the economic
class, the family class or the refugee
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class. Immigrantsadmitted to Canada
inone of these three classesare granted
permanent residence. They may ap-
ply for Canadian citizenship after
residing in Canada for three years.
Visitors have only temporary status
during their stay in Canada.

The Economic Class

Immigrants in the economic class
include investors, entrepreneurs, self-
employed workers, skilled workers
and any other person who applies for
immigration. Applicants in this class
are assessed and awarded points for
factors such as education, occupa-
tion, possibility of employment, age
and knowledge of English or French.
In recent years, Canadian immigra-
tion policy, as set out in the annual
immigration plan under the former
legislation®® aimed for a significant
increase in this class of immigrants,
at the expense of the family class.

The Family Class

Mail-order brides immigrate to
Canada as members of the family
class. They enter Canadaonaspousal

% 1n order to obrtain the visa, the

visa.
consumer-husband must provide an
undertaking to sponsor the bride,

pursuant to which he commits him-

have the effect of entailing a corre-
sponding increase in illegal traffick-
inginwomen. Despite the new policy,
however, one of the objectives of
Canadian immigration law is to fa-
cilitate the reunion of Canadian citi-
zens and permanent residents with
their close relatives from abroad.”
Quebec also adheres to this policy.*
This objective provides a partial ex-
planation for the proliferation of the
MOB trade for the purposes of im-
migrating to Canada.

The Refugee Class

The refugee class exists for hu-
manitarian purposes.’’ Immigrancs
in this class are persons fleeing perse-
cution. It is intended for those who
qualify under the United Nations
Convention Relating to the Status of
Refugees” as well as the regulations of
the Immigration and Refugee Protec-
tion Act® Pursuant to these provi-
sions, some people apply for admis-
sion to Canada as refugees from out-
side Canada, while others do so upon
their arrival in Canada.** In the case
of mail- order brides, only the second
procedure (i.e., claiming refugee sta-
tus while residing in Canada) is rel-
evant.

Inaddition, it isimportant to point

They provide domestic and sexual services
that are profitable for their families and
the countries they leave behind, as well

as for the consumer-husbands and
the countries to which they immigrate.

self to supporting her. Upon her ar-
rival in Canada, the bride has perma-
nent residence status.

Unitil recently, immigration by way
of the family class was the primary
source of immigration to Canada.”’
However, Canadian immigration
policy isnow designed to increase the
economic class and reduce the family
class.”® This major change in Cana-
dian policy affects the mail-order
bride trade. Canada must be vigilant

to ensure that this change does not

out the existence of the federal pro-
gram entitled Women ar Risk¥—a
special program within the refugee
class, which, as its name indicates, is
intended specifically for women. It
provides for lower admission criteria
for certain women who are particu-
larly vulnerable as refugees, or who
have suffered serious trauma likely to
require special measures to enable
them to settle in Canada.® It is in-
tended “to address the special needs

of refugee women: whose safety can
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not be ensured; who often do not
have family or friends to support or
protect them; who are vulnerable to
the threat of rape and other forms of
violence due to the lack of protection
orwhose situations are so critical that
urgent protection is required.” Few
women enter Canada undet this pro-
gram, which has been criticized be-
cause it does not offset the advantage

enjoyed by men in the refugee class.*®.

The granting of rcfugec status,
whether under the general scheme
or through the Women at Risk pro-
gram, requires the presence of a
number of factors, such as a well-
founded fear of persecution for rea-
sons of race, religion, nationality,
membership in a particular social
group or political opinion, and the
inability, because of that fear, to avail
oneself of the protection of the coun-
try of which one is a citizen.” Fur-
thermore, in order to benefit from
the Women at Risk program, a
woman must apply from outside of
Canada.® Only a minuscule number
of potential mail-order brides are
likely to satisfy those conditions.

In principle, a person admitted to
Canada in one category cannot
change status while in Canada. A
person must leave Canada in order to
make a fresh application for admis-
sion in the same or another category,
unless he or she qualifies as a refugee
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“or as a person in similar circum-
stances, taking into account Cana-
da’s humanitarian tradition with re-
spect to the displaced and the perse-
cuted.”! Thus, a mail-order bride
who enters Canada asa spouse in the
family class, and whose relationship
with the consumer-husband breaks
down, cannot satisfy the criteria for
another class, such as economic im-
migrant. Unless there are exceptional
circumstances, she must leave the
country before making a new appli-
cation for immigration. In addition,
in some cases a person who has been
ordered deported or excluded may
not re-enter Canadaonavisitor’s visa
without the consent of an officer
designated by the Minister.” How-
ever, the IRPA provides for excep-
tions to this rule. For example, a
person may make a refugee claim
when she is already in Canada.®® Fur-
thermore, a person may apply for an
exemption from this rule by way of a
Minister’s permit.#

Why Women Become Mail-
Order Brides

[ have no information which would
enable me to know whether women
who participate in the MOB trade
had previously tried to immigrate to
Canada or another country under
the general admission criteria. Nev-

ertheless, my description of the ad-
mission criteria for immigrating to
Canada has allowed me to identify
some of the reasons why women
would become mail-order brides,
rather than apply under the general
immigration rules.

First, these women are unable to
accumulate enough points to immi-
grate to Canada in the economic
class. For example, many mail-order
brides would not meet the educa-
tion criteria. Someone who has not
completed secondary school will not
carn any of the 25 points allotted for
education.”” This factor is particu-
larly damaging for women in the
Third World, where access to ad-
vanced education is reserved for men
and the higher social classes. While
some brides may obtain points for
education, if the trade or occupation
in which they are employed does
not qualify under arranged employ-
ment, ot their vocational training
and experience does not allow them
to qualify, they will not score enough
points on this factor. Finally, their
total points may simply remain be-
low the points necessary to immi-
grate to Canada in the economic
immigrant class, after taking the
other factors into account.

Second, the restricted application
of theWomen at Risk program, com-
bined with the bias in the refugee

CANADIAN WOMAN STUDIES/LES CAHIERS DE LA FEMME
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class in favour of men, suggests that
mail-order brides have little to expect
from the Canadian immigration proc-
ess. Third, the visitor category does
not lead to immigration.

Last, Canadian legislation and the
bilateral immigration agreements
between the federal governmentand
the provinces give priority to the
traditional family unit, family
reunification and fostering family
relationships. Hence, these women,
who are not directly admissible into
the economic immigrant class of the
Canadian immigration system, re-
$OIt tO engagement or marriage, in
line with the pro-family public policy
prevalent in North America. The
family class provides a genuine, ef-
fective and quick way to immigrate
since the women are not assessed
under the economic immigrant class
point system, and the consumer-
husbands sponsor their admission to
Canada and undertake to support
them financially. They need only
comply with the health? and good
character requirements.*® Marriage
allows them to avoid immigration
quotas and long waiting periods, and
presents a realistic opportunity for
entering Canada.

Mail-order bridesare granted land-
ing in Canada and become perma-
nent residents of Canada by way of
spousal visa.
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Conditions Relating to the Status
of Spouse of a Consumer-

Husband in Canada

Under the /RPA, brides marry their
consumer-husbands in their home
country before immigrating to
Canada. Obtaining a spousal visa for
a mail-order bride, raises questions
relating to the definition of a spouse,
the validity and the invalidity of a
foreign marriage, the marriage of
convenienceand thevery youngwife.

The Definition of “Spouse”

The Immigration Regulations, 1978
enacted under the former Immigra-
tion Act defined a spouse who is a
member of the family class as follows:
“spouse, with respect to any person,
means the party of the o pposite sex to
whom that person is joined in mar-
riage.”® The Regulations also de-
clared that “marriage means the mat-
rimony recognized as a marriage by
the laws of the country in which it
took place, but does not include any
matrimony whereby one party to that
matrimony became atany given time
the spouse of more than one living
person.” The definition was often
criticized because itexpressly excluded
marriages between persons of the
same sex and common-law relation-
ship.’!

The Immigration and Protection of

ocut prints, each 12° x 127 1988.

Refugee Act, enacted in 2001, modi-
fied its legislative policy by admitting
inthe family class, common-law part-
ners, conjugal partners and same-sex
relationships. A Common-law part-
nerisdefined “inrelationtoaperson,
(as] an individual who is cohabiting
with the person in a conjugal rela-
tionship, having so cohabited for a
period of at least one year”™? and a
conjugal partner refers to “ in rela-
tion to a sponsor, [as] a foreign na-
tional residing outside Canada who
is in a conjugal relationship with the
sponsor and has been in that rela-
tionship for a period of at least one
year.”® This new category allows
Canadian citizens or permanent resi-
dents ro sponsor foreign partners re-
siding outside of Canada with whom
they have shared a crue conjugal rela-
tionship for ar least a year but with
whom they cannot cohabitate.’ The
expressions “common-law partner”
and “conjugal partner” include same-
sex spouses and partners. >

Validity of Foreign Marriage

For the purposes of the IRPA, a
martriage solemnized in the country
of emigration is valid insofar as it
complies with the laws of the country
in which it took place and the Cana-
dian laws.*® Thus, according to im-
migration law, the validity of a for-
eign marriage is determined both by
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the laws of the country in which the
marriage took place and by the Cana-
dian laws.”” However, for other pur-
poses, in provincial courts the formal
and substantive requirements for the
validity of a2 marriage may be subject
to laws different from those of the
place where the marriage took place.®
The onus of proving the existence of
a valid marriage, by the production
of authentic documents to the fed-
eral and provincial immigration au-
thorities, is on the spouse and her
consumer-husband.”®

If the sponsorship and visa appli-
cations are determined to be accept-
able according to the family class
criteria, and the validity of the mar-
riage isestablished, the bride becomes
apermanentresident of Canada. Her
status is not subject to any condi-
tions. The /RPA definesa permanent
residentas aperson who hasobtained
the status of permanent residence,
who has not become a Canadian
citizen and who has not ceased to be
a permanent resident and who has
not lost this status for one of the
reasons enumerated under section
46 (1) of the act. % .

Section 63 (1) of the /RPA pro-
vides for an appeal of the refusal of an
officer to accept the consumer-hus-
band’s sponsorship application. I
should also note that a permanent
resident may be subject to various
loss of status proceedings in Canada.
For example, if she remains outside
Canada for an extended period of
time, she may be regarded as having
abandoned her permanent resident
status in Canada.® In addition, some
grounds may lead to a deportation
order and to cessation of permanent
resident status.

Invalidity of a Foreign Marriage
If a marriage is invalid pursuant to
the laws of the country in which it
took place, the application by the
consumer-husband to sponsor the
bride will be refused.®? The bride will
be refused entry to Canada because
she does satisfy the admission re-
quirements for the family class.
However, the issue of the bride’s
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permanent residence status arises
when the bride is already living in
Canada and her marriage abroad is
determined to have been invalid after
she entered Canada. When the par-
ties are acting in good faith, they will
do everything possible to satisfy the
requirements as to the form and sub-
stance of the marriage in the bride’s
home country. However, a consumer-
husband using the MOB process as a
pretext for other activities has every
interestin contravening the marriage
laws in order to contest his responsi-
bilities. A bride who has been de-
ceived in this manner finds herself in
an insecure situation, since her per-
manent resident status depends on
the validity of her marriage. In that
case, the consumer-husband will be
able to threaten to have the bride
deported if she complains about the
way he is treating her.® In these
circumstances, the penalties provided
for in immigration law are imposed
solely on the bride.

Abusive consumer-husbands were
rarely subjected to the offences and
penalties provided for in the former
Immigration Act.%* A search of the
case law revealed that these provi-
sions were seldom invoked in situa-
tions involving spouses and fiancées.
As a result, consumer-husbands es-
caped punishment. Time will tell if
the JRPAwill provide better recourses
against abusive Canadian citizens.

Marriages of Convenience

A wife who has entered into a
marriage of convenience is not a
“member of the family class” within
the meaning ofthe Act, and thusisan
illegal immigrant. The purpose of
section 4 of the Immigration and
Refugee Protection Regulations is to
combat marriages of convenience. It
states: “no foreign national shall be
consider a spouse (...) if the marriage
(...) is not genuine or was entered
into primarily for the purpose of ac-
quiring any status or privilege under
the Act.” The finding against an im-
migrant of a marriage of convenience
may led to an inadmissibility or a
removal.®

Under the former Immigration Act,
in the case of a marriage of conven-
ience, intention was assessed on the
basis of two factors: (1) the marriage
was for the purpose of gaining admis-
sion to Canada; and (2) there was no
intention to reside permanently with
the Canadian husband.® Only the
bride’s intention, and not that of the
consumer-husband, was to be taken
into consideration by the immigra-
tion officers.” Some experts consid-
ered this exclusion exceptional be-
cause the two factors had to be both
present.%® Others regarded this inter-
pretation of the legislation and case
law to be erroneous. According to the
latter, proof of one factor was suffi-
cient to establish that the marriage is
one of convenience.” Here again,
the provisions of the /RPA may or
may not lead to different interpreta-
tions.

In the case of a marriage of conven-
ience, the sponsorship of the bride by
the consumer-husband will be re-
jected. The bride cannot be admitted
into Canada because she does not
satisfy the criteria for the family class.

Characterization of a marriage as
one of convenience does not violate
section 7 of the Canadian Charter of
Rights and Freedoms,”® which guaran-
tees the right to liberty, or section
2(e) of the Canadian Bill of Rights,”!
which provides the sponsor with the
“right to a fair hearing.””* The bride
does not enjoy the right to a fair
hearing.”?

The Very Young Wife

Finally, the flourishingMOB trade
raises the question of the validity of a
marriage abroad involving a very
young wife who is still a minor. For
example, in Awada v. Ministére des
Relations avec les citoyens et de
UImmigration,”* the Quebec review
board affirmed the decision of the
Quebec Minister of Citizen Rela-
tions and Immigration to reject the
sponsorship application of a 28-year-
old consumer-husband following his
marriage in Lebanon to his 13-year-
old wife,”” The review board, like the

Minister, considered the sponsorship
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of such ayoung wife to be contrary to
public order. In my opinion, this is
the position that should be taken.
Canadashould not allow the tremen-
dous vulnerability of a girl who isstill
a minor to be exploited through Ca-
nadian immigration legislation. The
Immigration and Refugee Protection
Regulations now state that “a foreign
national shall not be considered the
spouse or common-law partner of a
person if the foreign national is un-
der the age of 16 years.””
mend that the minimum age for eli-
gibility for membership in the family
class as a spouse be raised from 16 to
18 years. A young married woman
will thus be able to continue to enjoy
the comfort and support of her fam-
ily and her friends, in her own cul-
ture, until the age of 18. An older
bride will be better equipped to deal
with her new life in her adopted
country. My concern is to limit the
dependence and vulnerability of ex-
tremely young immigrant wives.

I recom-

Conclusions and
Recommendations

The mail-orderbride phenomenon
enables a consumer-husband to meet
a spouse from the Third World. It
resultsin theimmigration of the bride
to Canada. In the last decade, this
phenomenon has grown to reach the
ranks of the most flourishing indus-
ries. However, the sexual, genera-
tional, economic, ethnic and educa-
tional inequalities characteristic of
the relationships created by the mail-
order bride phenomenon often lead
toabuse and even spousal violence by
the consumer-husband. In Canada,
it is therefore important to adopt
measures to provide protection and
legal recourse for the bride, in order
to teduce her state of dependence on
her consumer-husband. However, it
should not be a matter of infringing
on the fundamental rights of Cana-
dian citizens in search of spouses
from abroad. On the other hand,
newly arrived brides too often find
themselves in unacceptablesituations

of subordination and abuse.
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From a legal standpoint, many ar-
eas of law apply to the various opera-
tions involved in the mail-order bride
trade. Indeed, these practices raise
issues of contract law, immigration
law, the law of marriage and marriage
breakdown, as well as private inter-
national law and criminal law. The
result is a tangle of public and private
law, provincial and federal law, ne-
cessitating a concerted effort on the
part of the different levels of govern-
ment in Canada to implement effec-
tive and realistic reforms for the pro-
tection of brides.

Within the context of Canadian
law, I believe that contract law offers
no real remedy for a bride. In immi-
gration law, I recommend the prohi-
bition of serial sponsorship and the
raising of the minimum age for a
spousal visa, with the aim of reducing
the bride’s dependence in her rela-
tionship with the consumer-husband.

I propose the adoption of measures
10 encourage brides to take legal action
against their abusive consumer-hus-
bands. For example, I suggest that the
bride be granted permanent residence
and thatalegal aid fund be established,
two measures that would enable the
bride to institute civil and criminal
proceedings. These measures would
enable brides to find a way to legalize
their immigration status in Canada.
More generally, 1 recommend that
MOB agencies be regulated.

In this context, the solutions to
the various aspects of the MOB trade
must be many and varied. Indeed,
they must aim at legal reform, diplo-
matic reform and improved dissemi-
nation ofinformation. And they must
take place atalllevels, i.e., provincial,
national and international.

The adoption of the JRPA may
bring about important changes in
Canada. By enlarging the family class
definition to include common law
partner and same sex relationships,
the new legislation allows a wider
group of people to be united through
immigration. Canada could thus play
a much needed greater role in wel-
coming immigrants. While this must
beencouraged, one must remain vigi-

lant to ensure that this potential open-
ing of the Canadian bordersbecomes
accessible equally to men and to
women. Furthermore, immigration
policies must make it possible to iden-
tify the Canadian citizens susceptible
of using this potential for criminal
activities and international prostitu-
tion networks. Finally, mail-order
brides may be particularly at risk of
being attracted to non-scrupulous
consumer-husbandsleading them on
by marriage promises that they do
not intend to fulfill, under the guise
of temporary common-law or conju-
gal partnerships. Thus, on the one
hand, the /RPA must not be a tool to
foster the trafficking of people. On
the other hand, Canada must avoid
following the path of other First
World countries which combat this
growing phenomena by closing their
frontiers to “undesired” immigrants
because they are deemed less quali-
fied and economically disadvantaged.
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