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En Afrique du Sud, la loi 32 de 2007
sur les offenses sexuelles a été redéfinie
et répandue i une grande échelle. Ce
texte examine la redéfinition du con-
sentement en introduisant une liste
non-exhaustive des circonstances co-
ercitives qui sont utilisées pour vicier
le consentement. Il montre comment
le contexte systémique du viol en Af
rique du Sud interpréte le consente-
ment et les circonstances coercitives et
explore de nouvelles possibilités pour
définir le consentement en établissant
de nouvelles normes qui permettront
de comprendre ces circonstances qui
refletent la vulnérabilité et inégalité
des femmes.

In December 2007 the Sexual Of
fences Act 32 of 2007 (referred to
as “the Act”) was passed into law in
South Africa, the conclusion of an
eleven-year law reform process. The
Act effects wide reaching and pro-
gressive changes to the definition
of rape. It moves away from the ar-
chaic notion of rape as penetration
of a woman’s vagina by a man us-
ing his penis, recognizing as rape a
number of penetrative acts." These
changes cover a range of offences
that were not previously recognized
as rape but as lesser offences, such
as male rape, and, it is argued, re-
flecting for the first time the reality
of rape for women and children in
South Africa.

The mostsignificant change to the
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definition of rape, however, lies in
the redefinition of consent through
the introduction of a non-exhaus-
tive list of coercive circumstances,
which operate to vitiate consent.
This paper examines the implica-
tions of this model, which retains
consent as agreement voluntarily
given and simultaneously creates an
area of presumed non-consent where
coercion will be found to exist. It is
argued that, despite the re-inclusion
of consent in the definition of rape,
it is clear from this formulation that
the intention of the legislature is to
effect a major change from previous
understandings of consent and coer-
cion, and it is not a case of “business
as usual.” This reform is in line with
those passed in foreign jurisdictions
that have undergone extensive rape
law reform.?

This paper firstlooks at the context
of rape in South Africa, including the
political backdrop to the reforms.
In the second part, it examines rape
myths that continue to plague South
African society and its jurisprudence,
demonstrating the need for reform.
The third part outlines the key ele-
ments of the new law, placing these in
the context of rape law reforms pur-
sued in other jurisdictions. The Act’s
definition of consent is the subject of
the fourth partof this paper. Part four
examines consent as ‘voluntary and
uncoerced agreement,” arguing that
the new law, by embracing a posi-

tive conception of consent, sets new
norms for consent that differ from
dominant social norms that rely on
rape myths and stereotypes (Wright
200-201).% It is argued that by list-
ing coercive circumstances in which
consent will be vitiated and by mak-
ing that list non-exhaustive, the Act
allows for a widened understanding
of coercive circumstances that reflect
the systemic context of rape, poverty,
and unequal gender power relations
post-apartheid, given the extremely
high incidence of sexual violence.

This focus on context allows us
to redefine rape to take account of
the reality of women’s lives and sys-
temic inequality, giving effect to the
constitutional right to substantive
gender equality and the right of South
African women to be “free from all
forms of violence from either public
or private sources.” This argument
is made in the context of high rates
of rape, high rates of underreporting,
low conviction rates, extreme poverty’
(which not surprisingly coincides
with race, with black women being
the most vulnerable economically
and socially), and high levels of sexual
coercion in heterosexual relations in
South African society.

Context of Rape in South Africa
The nature and extent of gender

based violence in South Africa can
be understood in its historical, po-
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litical, and social context. South Af-
rica is a relatively young democracy
that achieved liberation from the
oppressive racial regime of apart-
heid in 1994 when the first general
elections were held. It has one of the
most progressive Constitutions (Act
108 of 1996) in the world. Despite
a peaceful transition to democracy,
the levels of gender based violence
in South Africa are extremely high.
The impact of the joint legacies
of colonization and apartheid on
black women has been to increase
their vulnerability to gender based
violence (Bonthuys et al. 342). The
intersection of patriarchal traditions
with cultural and religious customs
has tended to subordinate women
of all races and classes, with violence
being embedded in sexual relation-
ships (Albertyn et al. 112).

South African women’s vulnerabil-
ity to sexual violence is compounded
by secondary traumatization and vic-
tim-blaming because of the extent to
which coercion has been normalized.
Official statistics on reported rapes in
South Africa stand at 55,000 for the
year 2005/6.° South Africa fits the
definition of a rape-prone society,
that is, one in which women have
limited power and authority, men
enactnotions of masculinity based on
machismo, and thereisanacceptance
of high levels of violence as normal
(Vetten 9-12; see also Albertyn et al.
300-301). Rape must thus be under-
stood within the context of the very
substantial gender power inequalities
that pervade society. Male control of
women and notions of male sexual
entitlement feature strongly in the
dominantsocial constructions of mas-
culinity in South Africa. Sexual and
physical violence against women are
used as strategies of control (Jewkes
and Abrahams 1238). Perceptions
of “ownership” of female sexuality
by men are pervasive, and are often
reinforced by women’s economic de-
pendence (Vogelman and Eagle 210;
see also Albertyn et al. 301). Men’s
perceptions of ownership are further
complicated by women’s poverty.
For example, an exchange element
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in sexual relationships is common,
particularly amongst young people,
with a premium placed on having a
partner with economic resources. In
relationships of dependency, women
find it very difficult to protect them-
selves from sexual exploitation and
very often have to tolerate abuse
(Jewkes and Abrahams 1239).

One obvious legacy of apartheid
is the high levels of poverty and

The experience of
coerced sex at
some stage in
a South African

woman'’s life would
appear to be the
norm. Women
themselves have
come toaccept

a level of coercion
in relationships

as normal.

unemployment in black communi-
ties. There is a pronounced gender
dimension to poverty that intersects
closely with race. Black women are
the most socio-economically vul-
nerable. They are most likely to be
unemployed or employed in menial,
low paying jobs (Mills 28). Their
socio-economicvulnerability renders
them disproportionately vulner-
able to sexual violence both within
relationships and in public spaces.
Rape and coercion is of particular
concern because of the possibility
of HIV transmission, given the high
level of HIV/AIDS in South Africa.
It is believed that most of the risk
of HIV transmission occurs through
“normal” sexual coercion in relation-
ships (Jewkes and Abrahams 1242).
Women’s limited ability to negotiate
the terms of sexual encounters and
their socio-economic vulnerability
have caused an increased incidence of
infection, particularlyamongstyoung

women (Bonthuys et al. 377).
Research studies suggest that expe-
riences of non-consensual sex are very
common. There is a high prevalence
of marital or dating sexual coercion,
especially amongst adolescents. The
experience of coerced sex at some
stage in a South African woman’s life
would appear to be the norm. Women
themselves have come toacceptalevel
of coercion in relationships as normal.
In addition, popular conceptions of
rape as a violent attack by a stranger
or gang are reflected in only a very
small proportion of women’s experi-
ences of coerced sex. Most rape is by
a perpetrator known to the woman

(Jewkes and Abrahams 1240).

Rape Myths: Rape in Law, Rape
in Society

A closer look at context also reveals
that there is a high level of tolerance
of the crime of rape as well as high
acceptance of rape myths in South
African society (Jewkes and Abraha-
ms 1240). Many of these myths are
used to justify coerced sex and are
reproduced in legal discourse. They
influence the way that rape cases are
dealt with first by the community,
then by the various role players in
the criminal justice system, up to
and including the trial stage. The is-
sue of consent is central at all stages
in determining whether a rape oc-
curred. Discourse in South African
communities is dominated by the
idea that a rape is not really rape
unless it involves force or violence.
People often use the word rape only
to describe acts of strangers, par-
ticularly violent acts, or gang rape
(Jewkes and Abrahams 1232). This
fits in with the conceptualization of
the ideal or traditional rape—rape
by a stranger with a weapon in a
dark alley, with threats to kill or
violent force preceding the act of
rape—what Susan Estrich refers to
as “real” rape (1088).

Although most prevalent myths
have been refuted by empirical
research, they continue to exert
enormous power on the attitudes
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of role players—the complainant,
police, prosecutors, magistrates,
and judges—in the criminal justice
system. For example, police are
particularly prone to believing that
women lie easily about rape, and that
where there are no signs of violence
it is unlikely that rape has occurred
(Smythe and Waterhouse 199). Lisa
Vetten etal.’s 2008 study on attrition
rates in Gauteng province shows,
from a survey of studies done in
South Africa and other jurisdictions,
that there are a number of factors
that affect a woman’s credibility
before the police, most commonly
prior consensual sex (22-23), the
assumption presumably being that if
the woman has consented previously
she is likely to have consented again.
There is also evidence to suggest that
the nature of the relationship with the
accused affects police willingness to
accept and investigate rape reported
by women against their former boy-
friends (Francis 9-11). The use of a
weapon and/or the use of force and
theamountofresistance shown by the
woman are also important indicators
of thelikelihood ofarrestin rape cases
(Artz and Combrinck 90).

In the traditional rape scenario, the
law attributes to the raped woman
certain responses, conceptualizing the
ideal rape victim as one who puts up
the utmost resistance.” Where the per-
petrator is notastranger butsomeone
she knows, she is expected to struggle
or at least say “no” unequivocally, to
prove absence of consent. At the same
time she is expected to be sexually
passive. The ideal rape “victim” also
possesses certain attributes. She is
either chaste or in a faithful relation-
ship with one person, preferably her
husband (safely contained within the
domain ofher father or her husband).
She does not exercise any degree of
sexual agency outside of institution-
ally sanctioned relationships. She is
modest in dress and behavior. She
is risk averse and circumscribes her
life to protect herself from possible
exposure to rape. She does not fre-
quent bars, nightclubs, or shebeens
(taverns) on her own.
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The controversial 2006 rape case of
SvZuma((2006) 3 AllsA 8) (inwhich
South Africa’s then Deputy-President,
now President, was acquitted of
raping the daughter of a friend), il-
lustrated to feminists that while much
had changed on paper, not much has
changed in law and society. The so-
called “common-sense” approach to
law espoused in the Zuma judgment
relied ona number of dominantsocial

The law attributes
to the raped
woman certain
responses,
conceptualizing
the ideal rape victim
as one who puts
up the utmost
resistance. She is
expected to struggle
or at least say “no”
unequivocally.

attitudes and myths about male and
female sexuality (Kelly 2001: 32),
rendering the rape invisible. Public
discourse was heavily influenced by
notions such as that the complainant
was “asking for it” by wearing a kanga
(a sarong-like wrap) to bed without
underwear, or that Zuma could not
be expected to restrain himself (Mills
2). The court thus inferred consent
from certain facts, namely, that the
complainantsleptoverat theaccused’s
house, that she was inappropriately
or provocatively dressed “in front
of a virile older man,” that she did
not resist enough, and that no force
was used. The court found consent
despite the fact that the complain-
ant had indisputably said “no” three
times. A negative inference was drawn
from evidence of the complainant’s
previous sexual history, including that
she had taken a bath with a man she
known for aweek. The court referred
to South African legal textbooks

that label sexual acts by women in
circumstances other than marriage as
“misconduct.” The court also found
it noteworthy that the complainant
was “heterosexual with a tendency
towards lesbianism.”

A number of myths play out in
this judgment. One of the most
insidious is the women as complicit
myth, namely, women ask for it by
engaging in provocative or risky
behavior. Another is the rape as
seduction myth, which holds that a
certain level of coercion is a normal
part of heterosexual interaction. A
third is that because women cannot
be relied upon either to know or say
what they want when it comes to sex
(the “no means yes” myth), consent
can be inferred from incidental
facts relating to the behavior of the
complainant and the circumstances
of the rape. Thus the court in Zuma
justified inferring consent from the
way the complainant dressed, the
fact that she did not resist, the fact
that no force was used, the fact that
the accused was known to her—even
though she said no: good girls often
say no when they mean yes. The as-
sumption is that sex can be, or can
become, consensual because of the
way sexual interaction happensunder
the dominant-submissive model of
sexuality. This model underpins how
law thinks about sex, and also shows
how society regards sex in South
Africa where studies demonstrate
that men expect women to resist and
coercion is the norm.

Possibly the most detrimental ef-
fect of rape myths and stereotypes
in law is the reinforcement given to
perceptions that women are likely or
have a propensity to lie about rape.
In non-real rapes, where a woman
is raped by a perpetrator known to
her—suchasanacquaintance, aboss,
or a teacher—where there is abuse
of power or breach of a relationship
of trust, consent is often inferred
without reference to the context of
unequal power in the relationship.
Although South African courts
have in the past sometimes taken
account of the circumstances in

83



which the rape takes place to find
abuse of power or authority (see S. ».
Volschenk; S. v. S.), the reality is that
rape myths and stereotypes continue
to inform how rape cases are dealt
with. The coercive circumstances
listed in the Sexual Offences Act speak
to women’s experiences, but are not
comprehensive.

The challenge is to apply and in-
terpret these coercive circumstances
so as to protect and advance women’s
rights in a highly unequal society
where rape has become normalized
and rape myths feature strongly. We
cannot simply continue to adopt a
“common sense” approach to consent
inrape, asespoused in the 2006 Zuma
judgment. Such an approach relies
in its evaluation on dominant social
attitudes, myths, and customs—val-
ues that tolerate rape (Kelly 32). We
are enjoined by the Constitution to
consider the implication of a “com-
mon sense” approach in the context
of a highly unequal society where
most of what passes as consensual
sex has an element of coercion due
to unequal gender power relations
exacerbated by extreme poverty and
inequality.

Law Reformed

The South African government
post-transition has shown its com-
mitment to dealing with violence
against women through a range of
policy and legislative measures. Sec-
tion 12(1)(c) of the Bill of Rights
in the Constitution of the Republic
of South Africa 108 of 1996 explic-
itly guarantees the right to freedom
from all forms of violence from ei-
ther public or private sources (Com-
brinck 172). In civil society, NGOs
(particularly women’s organizations)
and the Government formed a part-
nership via the National Network
Against Violence Against Women
(Baden et al. 35). Not only did
women’s organizations create and
sustain networks on violence against
women, but they were also active in
organizing public awareness cam-
paigns, assisting victims, litigating
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and engaging in advocacy, and lob-
bying for new legislation. Such large
scale mobilization around the prob-
lem of violence against women was
a new phenomenon in South Africa
(Vetten 102). As a result, women’s
organizations have been influential
in shaping law on violence against
women, both domestic violence
and sexual violence, around a femi-

nist agenda. For example, in 2003,

We are enjoined
to consider the
implication of a

“common sense”
approach in the

context of a highly
unequal society
where most of
what passes as
consensual sex
has an element

of coercion.

women’s organizations and other
NGOs came together to form the
National Working Group on Sexual
Offences, to campaign around and
raise awareness of the Sexual Of-
fences Bill, bringing rape to the fore-
front of public consciousness. The
2007 Sexual Offences Act was at least
in part a result of the engagement of
the Working Group with the South
African Law Reform Commission
(SALRC) and with Parliament.
South Africa’s foray into rape law
reform must be placed in the context
of similar reforms in other countries.
Recentattempts at reform of consent
in other jurisdictions have worked in
two ways broadly: either consent has
been removed from the definition of
rape, with a shift of attention from
consent to coercive circumstances,
as was implemented in Michigan,
New South Wales, and Namibia; or
consent has been defined to mean
free or voluntary agreement with a

non-exhaustive list of contexts that
vitiate consent, as pursued by the
UK, Canada, and South Africa (Kelly
39-40).8

In South Africa, the element of
consentwas ultimately retained in the
definition of rape and other sexual of-
fences (Albertyn etal. 316-7; see also
Naylor 47).° The original intention
of the SALRC in initiating its review
of the law of rape was that consent
would no longer be an element of the
crime (although still a defence) and
that the focus would be instead on
coercive circumstances. The Com-
mission noted in this regard that:

A shift from absence of consent
to coercion represents a shift
of focus of the utmost impor-
tance from the subjective state
of mind of the victim to the
imbalance of power between
the parties on the occasion
in question. This perspective
also allows one to understand
that coercion constitutes more
than physical force or threat
thereof, but may also include
various other forms of exercise
of power over another per-
son: emotional, psychological,
economical, social or organi-
zational power. (SALRC 1999:
114§ 3.4.7.3.14)

The list of coercive circumstances
that was envisaged included the use
of force, threat of harm and abuse of
power orauthority, as well as unlawful
detentionand circumstances pertain-
ing to fraud and capacity (Naylor 43).
Significantly, the notion of abuse of
power or authority that the Com-
mission identified and supported is
wider than in the preceding case law,
as it envisages a range of contexts
where abuse of power can be found
to have taken place other than in an
institutional setting.

In the draft Bill appended to the
Commission’s 2002 discussion paper
(SALRC 2002), and in the first draft
Sexual Offences Bill (B50-2003),
three broad categories of coercive
circumstances were set out in detail,
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Shary Boyle, “Little Brown Bat,” 2008, lace draped porcelain, gilt, 23m x 23cm x14cm.

namely, use of force, threat of harm,
and abuse of power orauthority. These
were labelled as coercive circumstances
that rendered the act of penetration
prima facie unlawful. Alongside
this, fraud and incapacity were also
deemed circumstances that rendered
the act prima facie unlawful. It was
taken as given that consent would
not be an element of the definition
of rape (Albertyn et al. 317; Naylor
46-48). Unlawful detention was thus
omitted.

However, when the 2003 draft
Bill was tabled in Parliament, much
debate ensued about the necessity to
move from a consent model to one
grounded in coercive circumstances.
The Chairperson of the Parliamentary
Portfolio Committee held the strong
view that there was no need to make
this move. In a context in which the
SALRC had so thoroughly canvassed
theissue of consent, working together
with women’s organizations on this

proposed definitional shift, this turn
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of events had not been anticipated
by campaigners and activists (Nay-
lor 49).

In 2006, a revised draft of the Bill
(B-2006) was tabled in Parliament. In
drafting it, the Parliamentary Portfo-
lio Committee decided to retain the
common law position with regard
to consent and to draw all the dif-
ferent circumstances that would not
amount to consent into one single
provision, as circumstances which
would vitiate consent—a trend that
it held was reflected internationally
(Naylor 48). Under this formulation,
ifany of the coercive circumstances are
proven, the act will amount to rape.
The element of consent is retained
in the definition of rape and other
sexual offences, together with a list
of coercive circumstances, which are
designed to take accountof the power
imbalance between the parties. Thus,
the Act defines rape asan act of sexual
penetration without the consent of
the complainant (s 3), and consent

is understood to involve voluntary
or uncoerced agreement (s 1(2)).
Alongside this, the Actalso identifies,
in section 1(3), a non-exhaustive list
of circumstances in respect of which
a person does not voluntarily and
without coercion agree to an act
of sexual penetration, i.e. coercive
circumstances where consent is viti-
ated, namely:

(a) Where B (the complainant)
submits or is subjected to such a
sexual act as a result of— 1) the
use of force or intimidation by
A (the accused person) against
B, C (a third person) or D (an-
other person) or against the
property of B, C or D, or (ii) a
threat of harm by A against B,
C or D or against the property
of B, C or D;

(b) where there is an abuse of
power or authority by A to the
extent that B is inhibited from
indicating his or her unwilling-
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ness or resistance to the sexual
act, or unwillingness to partici-
pate in such a sexual act;

(c) where the sexual act is com-
mitted under false pretences or
by fraudulent means, including
where B is led to believe by A
that— (i) B is committing such
a sexual act with a particular
person who is in fact a different
person; or (ii) such a sexual act
is something other than that
act; or

(d) where B is incapable in law
of appreciating the nature of
the sexual act, including where
B is, at the time of the com-
mission of such sexual act— (i)
asleep; (ii) unconscious; (iii) in
an altered state of conscious-
ness, including under the influ-
ence of any medicine, drug, al-
cohol or other substance, to the
extent that B’s consciousness or
judgment is adversely affected;
(iv) a child below the age of 12
years; or (v) a person who is
mentally disabled.

The Act in its final form retains
the use of force, threat of harm,
and abuse of power formulation of
previous drafts. However, “coercive
circumstances” now subsumeall cat-
egories under it, including fraud and
incapacity. The ground of abuse of
power or authority is the most inno-
vative. It covers situations where the
perpetrator abuses a position, which
inhibits the victim from indicating
her orhis unwillingness. It recognizes
thatwomen and younggirlsand boys,
and in certain circumstances, men,
may find it hard to say no in situa-
tions where there is an imbalance of
power. The most obvious examples
are institutional settings such as
school, work, and prison. However,
it is clear that it was the intention
of the SALRC that abuse of power
or authority be interpreted widely
to include various other forms of
exercise of power, namely, emotional,
psychological, economic, social, and
organizational power, as set out above

(1999: 114 Para 3.4.7.3.14).
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Consent as Voluntary and
Uncoerced Agreement

The implications of this legisla-
tive model, which retains consent
voluntarily given and, at the same
time, creates an area of presumed
non-consent, are potentially far-
reaching. The offence of rape was
historically  construed narrowly,
confined to situations where the

The problem with
the use of a consent
standard in the
law of rape is that
it does not look to
see whether the
parties were social
equals, nor does it
require mutuality
or a positive choice
to engage in sex....
‘Yes’ can be coerced.

woman’s resistance was overcome by
physical force or violence, and non-
consent was proved by her physical
resistance. Rape was later widened
to include fraud and deception, and
force was no longer required (Artz
and Combrinck 79; Burchell 708).
Although in theory physical resis-
tance or expressly stated or shouted
opposition was not required in law,
force and resistance requirements
were often used to interpret whether
the act was consensual (Naylor 26).
At common law, circumstances that
rendered consent invalid included
fear induced by violence or threats.
Even in the absence of threat, con-
sent would be deemed to be invalid
where there was the apprehension
of power to harm in a manner other
than physical. This was so in S. .
S. (1971(2) sAa 591 (A)) where a
woman acquiesced in a policeman’s
demand for sexual intercourse be-
cause she believed he had the power

to hurt her (Burchell 709-710; Sny-
man 447-8). To succeed as a defence,
consent had to be consciously and
voluntarily given (Snyman 447).
The new Act codifies the exist-
ing common law and develops it
further by deeming certain specified
circumstances to be coercive. Firstly,
by the specific inclusion of voluntary
[free] agreement, the Act emphasizes
sexual autonomy rights and allows
us to move towards a wider under-
standing of rape that incorporates
a positive consent standard where
only yes means yes. The language
of free agreement suggests that mere
submission is not read as consent.
As Rebecca Cook puts it, an equality
approach to the question of consent
“starts by examining not whether
the woman said “no,” but whether
she said “yes.” The right to physical
and sexual autonomy means that
they have to affirmatively consent to
sexual activity. To assume otherwise
is a breach of their equality rights...”
(Cooketal. para12). Wrightsimilarly
asserts that “voluntary agreement” in
the Canadian law requires positive
affirmation to the sexual encounter
(Wright 177)."The notion of implied
orinferred consent, which inherently
relies on rape myths, is thus flawed
becauseitdoes notallow forvoluntary
agreement (Wright 199). The objec-
tive of a reformed law is for courts to
recognize the dangers of resorting to
stereotypical notions that work to
strip women of their autonomy.
Catharine MacKinnon, however,
points out that the problem with
the use of a consent standard in the
law of rape is that it does not look
to see whether the parties were social
equals, nor does it require mutuality
or a positive choice to engage in sex
(243). It certainly does not take ac-
count of gendered power relations.
MacKinnon points out that, “until
equality exists not even ‘yes’ can reli-
ably mean ‘yes.” Yes  can be coerced. It
can be the outcome of forced choices,
precluded options, constrained alter-
natives, as well asadaptive preferences
conditioned by inequalities” (246).
Consent in the law of rape envisions
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instead the stereotypical dominant-
submissive model of sexuality:men
press on and women either acquiesce
or resist. Consent is then proved if
the person being acted upon does not
say no. In fact, it often even includes
saying no. As illustrated in Zuma, no
is not enough for courts, which infer
consent from incidental factors like
dress and failure to resist (see S. v
Zuma). Secondly, by requiring that
the agreement be, in the alternative,
uncoerced, and by setting out a non-
exhaustive list of the circumstances
in which voluntary (free) agreement
will be absent and coercion will be
deemed to have occurred, including
use of force, threatof harm, and abuse
of power or authority, the Act rec-
ognizes that there are circumstances
where consent is vitiated, where yes
cannot be said to mean yes. Our new
legislative regime symbolizes a shift
in how we understand rape in the
context of South Africa. Neither im-
plied consent nor coerced consent is
considered a valid form of agreement
to sexual interaction (Wright 200).
By deeming certain circumstances
to be coercive and thus evidence of
non-consensual sex, the law recog-
nizes that an imbalance of power
between the parties can operate to
vitiate consent, such that the victim
has submitted, not consented, to the
act (Artz and Combrinck 89; see S.
v. Swiggelaar).

This focus on context has the po-
tential to allow us to redefine rape to
takeaccountof the reality of women’s
lives onan individual leveland on the
level of systemic inequality, giving
effect to the right to gender equality.
As submitted by the Law Reform
Commission, it also “allows one to
understand that coercion constitutes
more than physical force, or threat
thereof, but may also include vari-
ous other forms of exercise of power
over another person: emotional,
psychological, economic, social or
organizational power” (SALRC 1999:
Par 9.4.7.3.14).

Thirdly, in interpreting coercive
circumstances, our starting point is
that South African law currently rec-
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ognizes that coercion goes beyond the
listed grounds of use of force or threat
of harm. With regard to the latter,
criminal law scholars in South Africa
have argued that the listed ground of
“threatofharm” can be interpreted to
include emotional harm or economic
hardship (Artz and Combrinck 89).
For example, it is argued that threat
of violence against another in a close
relationship or threat of the loss of a
job should be recognized as duress that
negates consent (Burchell 709-710;
Snyman 448).

South African courts have also
recognized that abuse of power or au-
thority can vitiate consent. There are
a number of early Appeal Court cases
in the Appellate Division where the
accused, instead of relying on physi-
cal force or threat thereof, abused an
imbalance of power between himself
and the victim in order to force the
victim to submit to sexual intercourse
(S. v. Swiggelaar). In S. v. Volschenk,
the threat to lay a criminal charge by
apoliceman vitiated consent. In S S,
the policeman made no threatbut the
woman believed he had the power to
harm her (Artz and Combrinck 89).

As the courts have already recog-
nized the effect of an imbalance of
power on consent in an institutional
ororganizational context, developing
a widened interpretation of abuse of
power as envisaged by the SALRC to
include emotional, psychological,
economic, and social contexts is the
next step. It is argued that the SALRC
formulation of abuse of power or
authority can—and should—be in-
terpreted to take account of unequal
power in relationships as well as sys-
temic power imbalances, in particular
those generated by the economic
vulnerability of women in situations
of poverty and inequality. It entails
developing an approach that takes
account of the many ways in which
women, especially young women in
South Africa, are rendered vulner-
able to sexual violence. A significant
proportion of sexual coercion is com-
mitted in datingand marital relation-
ships (Jewkes and Abrahams 1238).

While women are in theory protected

from these acts of sexual violence by
the law, in practice police and other
players in the criminal justice system
are reluctant to believe such claims
(Smythe and Waterhouse 199; Vetten
et al. 22-23; Francis 9-11).

It is up to the courts to recognize
the dynamics of unequal power that
may prevent women from saying no
in these situations, and how economic
dependency makes it even harder for
women to say no. Similarly, in situ-
ations of poverty, women are more
likely to put themselves at risk by
submitting to sexual interaction out
of desperation. This is not to say that
these cases would necessarily reach the
courts—women’s own conception of
rape, informed by that of society, may
prevent women from bringing such
cases, and if women did bring them,
they are more than likely to be filtered
out at various points in the criminal
justice system. Itis nevertheless impor-
tant that we adopt an approach that
has as its starting point the inherent
inequality of women in the context of
rape. The enquiry into whether vol-
untary consent was obtained would
form part of the broader enquiry into
coercion and context.

The 2008 Supreme Court of Ap-
peal case of Egglestone v S, decided
before the implementation of the Act,
provides an example of such an en-
quiry into context. Here high school
teenage women from impoverished
black communities were recruited
as escort agency prostitutes, having
initially been lured by the promise
of work modelling lingerie. The
accused was charged with kidnap-
ping and subjecting the women to
a number of acts of indecent assault
and rape. The court, in considering
the issue of consent, clearly rejected
the notion that consent could be in-
ferred from the fact that the women
had stayed at the venue voluntarily
or from their passive submission to
the sexual acts perpetrated upon
them by the accused. The court also
held that a negative inference could
not be drawn from a failure on the
part of the complainants to report
the rape to the police at the earliest
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opportunity. Thus, in the absence of
consent from the complainants, the
court rejected the accused’s defence
that he was “training” the women.
The court instead explicitly took
account of how poverty rendered
the women vulnerable, holding that
he “had targeted young women who
would respond to the prospect of
making money due to their poverty.”
(Egglestone v. S. 216).

What is envisaged here is that the
court would be enjoined to inter-
rogate the circumstances in which
the rape occurred. What would be
required of the courtisan understand-
ing of the circumstances of the case
within the wider context of unequal
power relations, gender inequality,
poverty, and vulnerability.

Conclusion

This paper thus argues for a contex-
tual approach to consent that takes
account of the gender power imbal-
ances (SALRC 1999: Par. 3.4.7.3.14))
inherent in a highly unequal society
and reflected in individual relation-
ships. Now that the law has been
reformed, it is necessary to under-
take the process of transforming the
law—ensuring that the way it is in-
terpreted through the courts reflects
the reality of women’s lives. Only
by interpreting the law in this way
will we be complying with women’s
right to be free from violence, and
with our constitutional commit-
ments to gender equality both as a
right and a value.

If one accepts that the role of rape
law is to define the conduct of sexual
relations, notsimply to perpetuate the
status quo, then it is clear that courts
need a nuanced understanding of the
complexity of the context of rape and
inequality in South Africa in order to
understand circumstances in which
women may submit through coer-
cion. The so-called common sense
approach to consent espoused in S v
Zuma, which relies for its content on
rape myths and stereotypes reflected
in social attitudes to rape, cannot be
perpetuated.
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In the South African constitu-
tional context, the imperative towards
transformative equality requires from
all players in the justice system a
conscious interrogation of the law’s
hidden biases and assumptions, and
an interpretation and development
of the law to reflect the reality of
women’s experiences, the pernicious
effect of rape on women, and how
rape reinforces their unequal position
in society."" This approach will also
help usin shaping our understanding
of the right to freedom and security
of the person, specifically the right to
freedom from violence both public
and private. It is essential that the
law be interpreted and developed
so as to counter dominant social
constructions of what constitutes a
“real” rape, and to reflect women’s
reality of systemic inequality.
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'Such as penetration by objects oth-
er than a penis, and penetration of
any orifice.

“For example, Canada, United
Kingdom, Namibia and New South
Wales. See Naylor (27).

*Wright argues that Canada occu-
pies a relatively unique position in
that the dominant cultural-sexual
script of consent in rape is no lon-
ger reflected in law—implied and
coerced consent are not considered
to be valid forms of agreement to
sexual engagement (200-201). By

inscribing a women’s perspective
onto consent rather than the ac-
cepted male perspective it attempts
to provide a new script for sexual
engagement, or at least to codify an
existing consensual script (191).
4Section 12(1)(c) of the Constitution
of the Republic of South Africa Act
108 of 1996.

SFor context on this see Jewkes and
Abrahams (1232, 1234); Rasool et al.
(52); Albertyn, Artz, and Combrinck
et al. (302); Vetten et al. (34).
“Women’s organizations working
on rape estimate that the actual in-
cidence of rape is twenty times the
number of rapes reported to the
police. This is based on estimates
of underreporting, and does not
include other forms of sexual vio-
lence. It is also estimated that only
one in nine rapes involving physical
force are reported. Coerced sex does
not even enter into the picture. See
Jewkes and Abrahams (1232-1234);
Vetten et al. (16); Smythe and Wa-
terhouse (199-200).

’Estrich points out that the law in
the USA has since made the conces-
sion that “utmost resistance” is no
longer necessary, and reasonable
resistance will suffice—on the basis
that “chastity may be valuable, but
... it may not be more valuable than
life itself.”

8Research shows that even in juris-
dictions that have shifted emphasis
from consent to coercive circum-
stances, consent has still been a fac-
tor and is likely to remain an issue
in the majority of sexual violence
cases. See also Temkin (176-7).
“The SALRC had so thoroughly can-
vassed the issue of consent versus co-
ercive circumstances that it was not
foreseen by civil society that consent
would subsequently be reinstated in
the Act. In 2003, the Criminal Law
(Sexual Offences) Amendment Act
was referred to the Parliamentary
Portfolio Committee on Justice and
Constitutional Development for re-
view, where the Chairperson decided
that he did not see the necessity to
remove consent from the definition
of rape. Consent was subsequently
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reinstated.

19See R v. Ewanchuk, which rejected
any doctrine of “implied consent.”
"See Albertyn and Goldblate for
a general discussion of substantive
equality in a transformative context.
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