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Étant impliquées dans la lutte pour les 
droits reproducteurs et de la santé sex-
uelle au Brésil, les activistes ont choisi 
de dénoncer la hausse des avortements 
thérapeutiques en raison d’une cer-
taine malformation fœtale. Cette stra-
tégie aura du succès parce qu’elle sort 
des chemins battus sur les droits à la 
vie en arguant qu’il n’y a pas de vie à 
protéger dans ces circonstances. Toute-
fois, les arguments utilisés à la Cour et 
par les acteurs au civil ne débouchent 
pas sur l’autonomie reproductrice des 
femmes mais créent une exception à 
l’interdiction de l’avortement basée 
sur le statut de la victime.

En Brasil, como parte de la lucha por 
los derechos sexuales y reproductivos, 
las activistas han elegido concentrase 
en el acceso al aborto terapéutico en 
caso de malformación fetal. Esta es-
trategia tiene el potencial de ser exitoso 
porque usa el debate sobre el derecho a 
la vida argumentando que no hay vida 
que proteger en esas circunstancias. Sin 
embargo, los argumentos usados por 
la corte y los actores civiles no hacen 
avanzar la autonomía reproductiva de 
las mujeres; a la prohibición criminal 
del aborto solo crean un estado de ex-
cepción, basado en la situación de la 
víctima. 

The struggle for reproductive and 
sexual health rights in Brazil has been 
ongoing for several decades. Activ-
ists must contend with entrenched 
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societal beliefs about a woman’s role, 
as well as with conservative religious 
actors who hold great political pow-
er. While Brazil has at times been 
more liberal than other countries in 
the region in areas such as sex edu-
cation and access to emergency con-
traception, abortion continues to be 
a polemic issue.1 Despite numer-
ous proposals for amendment, the 
criminal provisions have remained 
unchanged since the Penal Code was 
written in 1940. Abortion is prohib-
ited under the Brazilian Penal Code 
except in cases of rape or risk to the 
life of the mother.2 Even though 
abortion is medically recommended 
in cases of severe foetal malforma-
tion, women cannot directly access 
the procedure. They must first seek 
judicial authorization, a difficult and 
time-consuming process without a 
guaranteed outcome. If authoriza-
tion is denied, women often give 
birth before the case reaches the ap-
pellate level.3

In the last few years activists in 
Brazil have been working to increase 
access to therapeutic abortion, par-
ticularly in cases of anencephaly. 
This focus on anencephaly is also 
being used as a strategic tactic to 
increase public awareness and take 
steps towards liberalization of abor-
tion laws in general. Anencephaly is 
a foetal malformation, defined as “a 
serious developmental defect of the 
central nervous system in which the 

brain and cranial vault are grossly 
malformed,”4 or “congenital ab-
sence of all or a major part of the 
brain and spinal cord.”5 The foetus 
will spontaneously abort, will be 
still-born, or will live a few short 
hours, up to a maximum of two or 
three days outside the womb.6 Par-
ents often find seeing the foetus to 
be overwhelming, given the severity 
of the malformation. Women who 
are forced to carry the pregnancy 
to term are, if the foetus does not 
spontaneously abort, forced to un-
dergo the debilitating experience of 
a high-risk pregnancy, along with 
the trauma of knowing that the foe-
tus is incapable of survival.

Brazil has one of the highest rates 
of anencephalic pregnancies in the 
world.7 In order to relieve the suffer-
ing of women in this situation, ac-
tivists have pushed for a broadening 
of the traditional interpretation of 
the exceptions outlined in the Penal 
Code8 by bringing forward a consti-
tutional challenge that argues that 
judicial authorization should not be 
required in cases of anencephaly.9 

Expanding interpretations of ex-
isting exceptions to the criminal law 
can be seen as a stepping stone to-
wards liberalization. As anencephaly 
is seen as easily invoking compas-
sion, activism around this particular 
issue can be used to raise overall pub-
lic awareness of abortion issues as a 
whole. However, the efficacy of this 
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strategy, as well as the impact on the 
women who are granted exceptions 
under criminal laws must be criti-
cally examined. Focusing on ancen-
cephaly does not provide protection 
for women carrying foetuses with 
other malformations. Additionally, 
when women have to justify their 
actions as an exception to or excuse 
for otherwise criminal behaviour, 
the arguments used by activists and 
courts can actually entrench tradi-
tional hierarchies and stigma as well 
as existing abortion laws.

The Effects of Stigma

Stigma functions through negative 
stereotypes to separate the individual 
from the dominant culture or group. 
Individuals are left with a “spoiled 
identity,”10 which can affect their 
mental and physical health.11 Stigma 
associated with illegal abortion can 
be easily understood. Scott Burris 
says that, “[M]aking almost any 
behaviour a crime … probably both 
reflects and supports the tying of 
those who engage in the behaviour 
to stereotypes of deviance and social 
threat…. Stigma and law can be used 
to maintain or strengthen otherwise 
important group identities.”12 

By criminalizing abortion, society 
is presented with a view of abortion 
as abhorrent, murder, the taking 
of life. Society must therefore be 
protected from this dangerous act 
through the criminal law and the 
justice system. Women who choose 
abortion in this context are seen at a 
minimum as unwomanly, breaking 
down societal norms about a wom-
an’s role,13 or at the other extreme, 
as murderers. Women who choose 
clandestine abortion are subject to 
threats to their life and health, as 
well as familial and societal stigma, 
and even stigma from health care 
professionals. Women also suffer 
stigma and discrimination from 
public health care workers when 
they seek treatment for the effects 
of illegal abortion.14 The attitude on 
the part of these health care workers 
seems to be that women who have 

had an abortion somehow deserve 
whatever threats to their health they 
may encounter because they have 
committed a criminal act which 
threatens the fabric of society.

Along with social isolation and 
discrimination, stigma has a con-
crete effect on health. Burris states 
that it is widely accepted that disease 
stigma is an impediment to public 
health because it drives an epidemic 

underground.15 In Brazil, illegal 
abortion is now the third main cause 
of maternal mortality and in the past 
five years, some 1,205,361 women 
sought treatment from the public 
system for the consequences of un-
safe abortion.16 Women with suffi-
cient economic resources have access 
to safe, even if illegal, abortion and 
do not suffer the same risk to life 
and health as women of lower so-
cioeconomic status,17 providing sup-
port for the argument that a higher 
socioeconomic position places an 
individual in better health status.18

Even if women escape from a 
clandestine abortion without com-
plications, they still suffer effects to 
their mental and physical health. 
They have committed a criminal 
act for which, if caught, they can 
be prosecuted. This reality is in-
tensified for women of lower eco-
nomic position who cannot afford 
adequate defence. Women in these 

situations must thus conceal their 
actions, causing stress and insecurity 
in social relationships. 

Scott Burris, Ichiro Kawachi and 
Austin Sarat argue that psychosocial 
effects and the intersection between 
law and culture also have physiolog-
ical impacts on health.19 “[L]aw em-
bedded in culture may broadly regu-
late social status and social meaning 
in ways that heighten individual 
feelings of social insecurity.”20 That 
social insecurity transforms into an 
allostatic load,21 the accumulation 
of daily burdens which have long 
term consequences for women’s 
health. Women who have had a 
clandestine abortion must always 
carry the weight of breaking legal 
and cultural prohibitions.

Stigma under Exceptions to 
Criminal Abortion Laws

In the context of exceptions to ex-
isting abortion laws it is important 
to examine how women’s view of 
themselves as doing something which 
is considered a criminal act, even if 
an exception to that criminality, can 
also affect their self-perception and 
their psychosocial well-being.

Rebecca Cook and Susannah 
Howard discuss the fear that wom-
en will exploit exceptions to crimi-
nal abortion laws. Legislatures com-
monly implement regulations to 
guard against abuse.

These regulations, which often in-
clude medical certification of risk to 
life, or forensic proof of rape, place 
the onus on women to prove their 
lack of criminality, or justify their 
excuse for abortion.22 While typi-
cally the burden is on the state to 
prove an individual has committed 
a criminal act, the burden in these 
cases shifts to the woman. 

Forcing women to seek excep-
tions to criminal abortion laws can 
entrench the stigma of abortion.23 
Instead of challenging the over-
all hierarchy and social control of 
women’s sexual and reproductive 
health, exceptions carve out the 
granting of permissions in specific 
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situations where women are deemed 
to be deserving. Instead of entitle-
ment to self-determination in their 
own health care, women have to be-
come “worthy” victims. They must 
have been a victim of a violation, a 
victim of potentially fatal health is-
sues, or if carrying an anencephalic 
foetus, a victim of an exceptionally 
tragic circumstance. 

Efforts to Expand Existing 
Exceptions in the Brazilian Penal 
Code

Abortion is prohibited under the 
Brazilian Penal Code24 as a crime 
against the person.25 It is a criminal 
offence for either the pregnant woman 
or a third party to induce an abor-
tion, punishable by up to three years 
imprisonment.26 Lengthier terms of 
imprisonment can be applied for 
abortion performed without the 
pregnant woman’s legal consent or 
when it results in her physical harm 
or death.27 

Abortion performed by a medi-
cal doctor is legally permitted in 
only two situations: when there is 
no other way to save the life of the 
pregnant woman (necessary abor-
tion), or if the pregnancy was the 
result of a rape (sentimental abor-
tion).28 Even though abortion is 
medically recommended in cases of 
severe foetal malformation, women 
cannot directly access the proce-
dure. They must first seek judicial 
authorization from the court.29

There is a great deal of inconsisten-
cy in judicial interpretation of these 
provisions, even in identical medical 
circumstances. In cases of anenceph-
aly, some judges will grant authoriza-
tion, arguing that the penal law does 
not expressly prohibit therapeutic 
abortion in these circumstances.30 
Others will deny it, reasoning that 
in fact the penal code does not ex-
pressly permit therapeutic abortion 
in these circumstances.31 An analysis 
of these decisions often exposes the 
moral beliefs which underlie the de-
termination to grant or deny autho-
rization for the procedure. 

In order to combat this incon-
sistency, the Arguição de Descum-
primento de Preceito Fundamental 
(adpf),32 a constitutional challenge, 
which as yet has not been decided, 
was brought forward to argue that 
abortion in cases of anencephaly 
should not require judicial autho-
rization. The case was admitted in 
July of 2004, along with preliminary 
permission for legal termination of 

anencephalic pregnancies without 
judicial authorization. In October 
of 2004, the Court affirmed the 
admissibility of the case, but over-
turned the preliminary authoriza-
tion, once again forcing women to 
undergo delay and uncertainty of 
access to the procedure.

Conectas Direitos Humanos and 
Centro de Diretos Humanos, two 
Brazilian human rights organiza-
tions, submitted an amicus (“friend 
of the court”) brief33 as part of this 
action, which highlighted impor-
tant information to the court in 
terms of a broad overall understand-
ing of abortion in history, in prac-
tice in other countries, the issue of 
abortion and maternal mortality in 
Brazil, and a discussion of the right 
of the woman to health, liberty, and 
dignity as well as balancing interests 
of the right to life.34 The amicus ar-
gues that forcing a woman to carry 
an anencephalic foetus to term is 

equivalent to torture.35 While five 
years later, the court has not judged 
the merits of the case, this action 
brought essential evidence regard-
ing abortion issues to the notice of 
the Federal Supreme Court. Lower 
Courts in Brazil are still denying 
access to abortion in cases of anen-
cephaly. A positive decision on the 
adpf petition would create a stan-
dard juridical interpretation of the 
issue throughout the country and at 
least allow women with anenceph-
alic foetuses to escape the traumatic 
process of requesting authorization.

Civil actors have also worked to 
increase public awareness of the 
plight of women in this situation. 
Severina Maria Ferreira was the 
mother of an anencephalic foetus, 
who had been admitted to hospital 
for the procedure, when she was in-
formed that the general preliminary 
authorization based on the adpf 
petition had been overturned. She 
was discharged from hospital, re-
turned home and gave birth prior 
to achieving authorization through 
judicial channels.36 Her story has 
become a touchstone for the issue 
and was made into a documentary 
by Eliane Brum and Débora Diniz 
and disseminated through countless 
newspaper and magazine articles.

The benefit of this type of cov-
erage is that it creates awareness of 
the impact of the criminal law on 
the lives of women. Activists must 
combat those in power who have no 
compunction about forcing a wom-
an to suffer, such as Cezar Peluso, 
minister of the Federal Supreme 
Court who, quoted in regards to 
his position on the adpf challenge, 
says, “[S]uffering doesn’t degrade 
human dignity. On the contrary, it 
is essential—remorse is also suffer-
ing. The justice system only repudi-
ates suffering for unjust acts, which 
is not this case.”37

Judge Laurita Vaz, in a judgment 
denying authorization for therapeu-
tic abortion states that “morality and 
immorality are outside of the juris-
diction of the court—the court only 
discuses what the laws establish,”38 
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and then continues with a diatribe 
about how neither deformity nor ug-
liness can “hinder the affection and 
love that flows to the life because it 
exists and will exist while it can.”39 
There is no mention of the suffering 
of the mother and her family, but 
rather Vaz implies that she has been 
blessed to have been granted life, 
even if for a short time. Vaz ends by 
saying “This, thanks to God is be-
yond science.”40 When authorities 
place personal moral beliefs over the 
interests of the parties, and where a 
woman’s suffering is not considered 
worthy of judicial relief, it is worth-
while and even necessary to counter 
with a position that is equally force-
ful, dramatic and provoking, espe-
cially given the Catholic Church’s 
recent push to ban abortion in all 
circumstances.41

Oscar Vilhena, Director of Con-
nectas, and one of the lawyers who 
submitted the amicus brief, explains 
that Brazil is a society that changes 
more in society than in law.42 He ar-
gues that it is unlikely that abortion 
law will be changed by the legisla-
ture, given the fear of the Catholic 
and conservative right, nor would 
the government ever call a refer-
endum as was done in Portugal.43 
Therefore, he says, it is in the ad-
aptation of the practice of abortion 
that will lead to legal reform.44 Once 
the practice of abortion becomes 
more normalized in society, the leg-
islature will eventually follow suit. 
Maria Wilza Villela and Maria Jose 
Araujo clearly state that there was 
a strategic choice in Brazil to focus 
on widening access in public health 
services to legal abortion on the per-
mitted grounds as part of a greater 
strategy to raise awareness and influ-
ence opinion and policy makers.45 

Certainly in the context of fierce 
opposition to general abortion 
rights both socially and politically, 
choosing to focus on anencephaly, 
a situation that is seen to more eas-
ily garner public compassion, can be 
seen as a worthwhile tactic. As well 
as creating access to legal abortion 
for women who are in this tragic 

situation, focusing on exceptions in 
cases of anencephaly could in the 
long term potentially raise public 
awareness of women’s human rights, 
create a wider interpretation of the 
law, and serve as stepping stone for 
further legislative change.

Yet, the focus on anencephaly is 
problematic. First of all, even if suc-
cessful, a Supreme Court decision 
precluding the necessity of judicial 

ditions such as diabetes, or the risk 
of infection if the foetus dies in the 
womb are presented as a concrete 
risk to life of the mother.47

However, the risk to life provision 
is commonly interpreted narrowly 
as risk of death.48 While Marques 
argues that there is a grammatical 
possibility of arguing risk to life un-
der the Brazilian Penal Code,49 Dr. 
Thomas Gollop, gynecologist, ge-
neticist and Director of the Institute 
of Fetal Medicine and Human Ge-
netics in São Paulo, states that anen-
cephaly does not commonly create a 
risk of the mother’s death, although 
she can suffer from complications 
such as obstetrical trauma or hem-
orrhaging.50 It is therefore possible 
for courts to deny authorizations by 
stating that the mother will not ac-
tually suffer a risk of death if forced 
to carry the foetus to term. 

Carmen Campos addresses this 
issue by focusing on the right to 
health in the Brazilian constitution. 
She provides a framework for how 
the risk to life provision under the 
Brazilian Criminal Code could be 
interpreted more broadly as a risk to 
health, which includes both physical 
and mental health, based on inter-
national interpretations of health in 
human rights instruments.51 Howev-
er, a dramatic change in Brazilian ju-
dicial interpretation will be required 
to implement this framework. While 
some courts have granted authoriza-
tion under the risk to life provision, 
these judges only considered the risk 
to the pregnant woman’s health once 
medical evidence established the in-
viability of the foetus.52 This reason-
ing precludes termination in other 
situations on physical or mental 
health grounds. 

Alexandre Marques also out-
lines other arguments which have 
achieved a successful result. One is 
to argue that termination of an an-
encephalic foetus does not fit the 
legal definition of abortion. Courts 
once again rely on the medical and 
scientific evidence of complete in-
viability of the foetus to show that 
there is no life to be protected in 

authorization in cases of anenceph-
aly is of no assistance to women car-
rying foetuses with different anoma-
lies. Nor does the reasoning in court 
decisions providing authorization in 
these cases seem to leave an open-
ing for the expansion of or change 
of abortion laws. 

Legal Reasoning in 
Decisions which Grant 
Therapeutic Abortion in Cases of 
Anencephaly

Alexandre Marques, public defence 
lawyer and Coordinator of the Hu-
man Rights Division of the State of 
Rio de Janeiro, says there are com-
mon strategies and arguments used 
by lawyers to obtain a positive result 
in cases of anencephaly.46 It is first 
argued that anencephaly creates a 
risk to the life of the mother, thereby 
falling within the exculpatory provi-
sion in Article 128 (I). Clinical con-
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this circumstance.53 Termination of 
an anencephalic pregnancy is not 
found to be a death sentence im-
posed by the pregnant woman or 
the judge and therefore is not found 
to be a criminal act.54 Courts have 
also found the pregnant woman to 
be in a state of necessity, precluding 
criminality.55 Finally, many courts 
apply a supra-legal excuse, “the in-
ability of other conduct.”56 These 
courts find that while termination 
of an anencephalic pregnancy is not 
expressly permitted in the criminal 
code, because of the medical evi-
dence of inviability, the state cannot 
demand that the woman carry the 
pregnancy to term.57

Overall, the reasoning underlying 
authorizations in cases of anenceph-
aly is that they are “not really abor-
tion.”58 While occasionally touch-
ing on the issue of human dignity, 
saying it is unreasonable to expect 
heroism of a woman carrying a foe-
tus that she knows will die,59 on 
the whole, courts make it clear that 
they are not authorizing abortion in 
general, and not even in other cases 
of foetal malformation.60 Each dif-
ferent anomaly therefore becomes 
its own battle. While a recent Supe-
rior Federal Court decision granted 
therapeutic abortion in the case of 
Meckel Gruber Syndrome, this de-
cision is also not binding on lower 
courts, nor does it include a broad 
interpretation of authorization for 
foetal malformation.61 Even in one 
of the most liberal of the judgments 
on anencephaly in Brazil, the Fed-
eral Supreme Court still focuses on 
the fact that this is not abortion but 
rather an anticipation of the already 
certain death of the child.62 

While to this point we have fo-
cused on Brazil, the Supreme Court 
of the Province of Buenos Aires 
follows the same line of reasoning. 
The court says that in a case of an-
encephaly:

It is not a case of abortion, or 
even euganesic abortion, but 
rather the induction of a birth, 
which result, the death of the 

child, depends not on human 
action but rather on the condi-
tion of the child who cannot 
subsist autonomously.63 

In this case, because there is not a 
killing being authorized, but rather an 
anticipation of a few days, the ethical 
perspective is morally acceptable.64

Burris states that, “The content 
of court decisions can be important 
parts of the development and main-
tenance of stigma.”65 In these cases 
there is no examination of the soci-
etal norms underpinning the crimi-
nal abortion laws, nor do courts 
address the right of women to self-
determination. Instead, by refusing 
to address overall issues of abortion 
and focusing on contextual excuse, 
courts reinforce the “rightness” of 
societal control over women’s bod-
ies and choices. The adpf petition 
also does not challenge this frame-
work. Instead of questioning the 
criminal prohibition on abortion, 
it attempts to step out of the right 
to life debate by arguing there is no 
life to be protected in cases of an-
encephaly.66

In contrast, the decision of the 
Colombian Constitutional Court 
which liberalized one of the strictest 
abortion laws in Latin America fo-
cused on the dignity of the woman:

Therefore, when the legislature 
enacts criminal laws, it cannot 
ignore that a woman is a hu-
man being entitled to dignity 
and that she must be treated 
as such, as opposed to being 
treated as a reproductive instru-
ment for the human race. The 
legislature must not impose the 
role of procreator on a woman 
against her will.67

While focus on civil activism in 
Colombia is outside the scope of 
this paper, this type of reasoning 
raises the question how the strate-
gies of civil actors and lawyers may 
have influenced society and the ju-
diciary in Colombia, especially in 
contrast to the trajectory in Brazil.

Creation of the Worthy Victim

Framing ideas and issues in ways 
that are more easily palatable can 
be a valid technique in the face 
of blatant disregard for women’s 
physical and mental well-being. 
Strategic choices however, can have 
unforeseen negative consequences. 
Sally Engle Merry’s anthropologi-
cal work shows how the creation of 
the “worthy victim” has been one 
of the most effective means of hu-
man rights claiming. One example 
is the Female Inheritance Move-
ment in Hong Kong.68 Indigenous 
women deprived of land inheritance 
rights by male relatives were unable 
to achieve redress without the assis-
tance of women’s groups and trans-
national elites who “translated” their 
complaints in a way that politicians 
would be willing to hear. Instead of 
family disputes over property, the is-
sue was presented as one of gender 
equality and human rights.69 In the 
background was the fact that Hong 
Kong was about to return to China 
and the social repositioning that en-
tailed. Presenting the male relatives 
in this situation as feudal, or back-
ward, appealed to members of the 
legislature who wanted to see them-
selves as modern. The women were 
coached by social workers as to how 
to present themselves and became 
“worthy victims” of tradition. Pro-
moting gender equality was there-
fore seen as a modern, enlightened 
action.70 While transforming the 
issue in a way that appealed to po-
litical currents was effective, many 
of the indigenous women subse-
quently were unable to reintegrate 
into their communities. The end re-
sult for these women was not a clear 
victory.71

Miller also outlines the way that 
feminist actors were able to place 
violence against women on the in-
ternational agenda. In the context 
of a United Nations that considered 
violence against women a “women’s 
issue” and not a human rights is-
sue, feminist actors began using the 
concept of torture and the style of 
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human rights reporting (individual 
case focus) common in the 1980s.72

Alice Miller says that Violence 
Against Women became a successful 
claim to rights through global atten-
tion to rape in armed conflicts in the 
1990’s. It became acceptable in the 
mainstream partly because the image 
of women as “without power and in 
need of protection”73 could be reaf-
firmed in the stories of rape atroci-
ties. Once again, creation of a wor-
thy victim is effective in advocacy as 
well as dealing with criminal justice 
systems. A young innocent girl who 
was raped, or a woman duped into 
prostitution has more sympathetic 
value than a sex worker who was ex-
ploited and garners more purchase 
from society and legal actors.74 

In the Severina case which has 
been instrumental in raising the is-
sue of anencephaly in Brazilian civil 
society, Severina, is presented as 
the ultimate worthy victim: a hard-
working, religious, married young 
woman who is a cleaner for Chã 
Grande in Pernambuco, the mother 
of one child who was eagerly await-
ing the second when she discovered 
the tragedy of her foetus’ diagnosis. 
The magazine Creativa includes 
dramatic pictures of Severina in 
hospital, and large bold type insets 
stating that “[T]he priest said, if the 
[foetus] didn’t have life, it was not a 
sin [to abort].”75 

Débora Diniz, who has been one 
of the main advocates in this issue 
in Brazil, emphasizes the fact that 
many of the women she interviewed 
in her research are Catholic, and 
says that all the women she inter-
viewed did not consider this to be 
abortion.76 Juiz Torres, a fairly lib-
eral judge in Campinas, when dis-
cussing reasons for granting autho-
rization in cases of anencephaly, also 
stressed that cases before him were 
of married people who had wanted 
a child and were now suffering from 
that loss.77 In this way, the public 
and the judiciary are presented with 
women who have done no wrong 
according to the traditional, Catho-
lic view of society, and who would 

never actively choose to abort, but 
as the victims of circumstance, de-
serve compassion and therefore ex-
ception to the criminal law.

Miller argues however, that activ-
ists must examine the outcomes of 
their strategies. 

Women’s groups tried to gain le-
gitimacy through “respectability” in 
human rights advocacy on sexual 
violence. This focus, however, in-
stead of challenging gender norms 
and hierarchies, inadvertently rein-
forced them, leaving “less respect-
able” women without redress.78

Therefore, even when trying to 
protect the rights of women, the 
way information is presented can 
reinforce traditional morality. In 
an article that explores the issue of 
access to abortion for anenceph-
alic foetuses, Dr. Thomas Gollop is 
quoted as saying, “it is not ethical 
to send clients with this diagnosis to 
clandestine abortion clinics.”79 This 
statement can easily be taken to in-
fer that other women potentially do 
deserve whatever consequences may 
occur from using clandestine abor-
tion clinics. 

The public health project by 
flasco in Argentina deals with this 
somewhat better. In an educational 
document a mythical person is cre-
ated. “Joanna” is single, fairly well 
educated and likely has access to 
contraception, but for various pos-
sible reasons (numerous are listed, 
but none are narrowed in on) she 
did not use contraception.80 Joanna 
does not fit the stereotype of the 
eager mother, but no judgment on 
her situation or choices is made. If 
anything, she is presented as a pos-
sible reality for many women who 
find themselves with an unwanted 
pregnancy. However, the final rec-
ommendations call for cases of 
anencephaly to be interpreted as 
“unpunishable” cases of abortion.81 
Once again, women in this situation 
are not granted choice, legitimacy 
or power, but rather a contextual ex-
cuse to what is considered to be an 
overall valid imposition on women’s 
control of their bodies. 

Individual Women and the Rein-
forcement of Stigma

Stigma in law and in society can also 
be internalized and enforced by the 
stigmatized people themselves.82 In 
personal interviews, patients stressed 
that they were anti-abortion. They 
had no desire to challenge the sta-
tus quo, only to show how their 
case was exceptional. One patient 
described the extreme traumatic 
impact her anencephalic pregnancy 
had on her life. She left the Catholic 
Church, divorced her husband and 
fell into a deep depression. Despite 
rearranging certain beliefs as a re-
sult of the experience, however, she 
insisted she is still anti-abortion. 
When questioned on whether she 
would support abortion for psycho-
logical reasons, she said each deci-
sion would need to be made on a 
case-by-case basis. She was willing 
to grant that individual circum-
stances may indicate choices that 
are contrary to strongly held societal 
norms, but was unwilling to chal-
lenge those norms on a more global 
level. Instead, she found it necessary 
to fit her situation into the prevail-
ing societal framework and present 
herself as a worthy victim.83

Conclusion

As discussed, there is definite ben-
efit in tailoring advocacy to existing 
norms. When the opposition is 
unwilling to even encounter the idea 
of women’s human rights, a focus on 
anencephaly tracks traditional views 
and at least allows some women to 
obtain a legal abortion. It is unlikely 
however, that this focus will challenge 
moral hegemony in the area of abor-
tion so as to push the legislature and 
society towards decriminalization. 

By maintaining criminal laws, 
women cannot see themselves as 
making reasonable choices for their 
health based on medical recommen-
dations. Instead they must frame 
their experiences and themselves in 
ways that society and the criminal 
system will accept, reinforcing abor-
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tion stigma and causing a serious 
impact on their well-being.
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Part II (In Boots)

Knee-high lace ups, florescent purple suede
with a platform sole—no one needs
boots like these she thinks
as she bags them for the trash, but oh,
how I wanted them
once!

 They’d spotted the boots
in a little boutique on Ste. Catherine Street.
Half price! And he was so anxious
to buy them, so anxious
to please. Later
she would discover the boots
leaked when it rained, the lacings
left purple criss-crosses up
and down her legs and,
if she walked to far, her feet
paid the price. Later still
she would learn that he
had been cheating on her
all along, had bought her bought the boots
to ease his conscience.

   “Why
did you keep these ugly things
so long? her daughter asks
as she ties off another garbage bag.
“A reminder,” she says. Her daughter
is eager to hear more, but she
grabs the bag and, smiling to herself,
tosses it to the curb.
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