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Les femmes autochtones du  Canada 
doivent faire face à des inégalités et à 
des défis qui seront surmontés seule-
ment si tous les niveaux: local, na-
tional, international seront interpelés 
grâce à une action concertée et à des 
instruments/clés à leur portée, tels 
ceux mentionnés ci-dessous. Souvent 
des efforts au niveau international en 
tandem avec ceux  des niveaux local 
et national ont été tentés dans le but 
d’améliorer les droits humains chez 
les femmes autochtones. Des recours 
au niveau international font pression 
sur le Canada qui doit répondre de ses 
obligations face à la communauté in-
ternationale. La honte le force à agir.

There are several international hu-
man rights standards and laws that 
are relevant to advancing the human 
rights of Indigenous women—as 
members of Indigenous nations and 
as individual women. The lived ex-
periences of Indigenous women call 
for protection to be sought from a 
variety of sources—those that pro-
tect individual rights, such as the 
right to live free from violence, 
which has been developed under 
the framework of “women’s rights” 
as well as those rights that protect 
Indigenous Peoples as peoples, most 
notably, the United Nations Dec-
laration on the Rights of Indigenous 
Peoples. For example, Indigenous 
women suffer from many human 
rights violations, as noted below:
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Indigenous women in many 
areas of the world are suffering 
from the alarming deterioration 
of health conditions within 
their communities. Inadequate 
and limited access to health 
services, lack of culturally ap-
propriate approaches to health 
care, lack of outreach clinics 
in remote areas, deteriorating 
quality of air, water and land 
due to unchecked industrial 
development are just a few of 
the factors contributing to this 
downward trend. Other socio-
economic factors, such as the 
alarming number of indigenous 
women, (especially in Asia) 
being trafficked and sold into 
prostitution, have led to the 
rapid spread of the hiv/aids 
epidemic and other sexually 
transmitted diseases into indig-
enous communities, destroying 
their social fabric. Changes in 
the traditional social, cultural 
and political institutions have 
led to an erosion or loss of 
practices and culturally appro-
priate health rules and codes of 
behaviour which have been in-
strumental in ensuring gender-
sensitive approaches to health.1 

These inequalities and challenges 
facing Indigenous women can only 
be overcome by advocacy at all 
levels—local, national and inter-

national. Below, key international 
instruments that can be used by 
Indigenous women in Canada and 
globally are outlined. Many times, 
international advocacy efforts can 
work in tandem with local and na-
tional efforts aimed at improving 
the human rights of Indigenous 
women. International avenues of re-
course often place political pressure 
on Canada to live up to their inter-
national obligations, shaming them 
into action. 

The rights outlined below are set 
out according to the categories of 
rights, rather than by instrument. 
These include the rights to equality 
and non-discrimination, the right 
to self-determination, the right to 
live free from violence, the right to 
an adequate standard of living, the 
right to culture, the right to free, 
prior and informed consent, the 
right to participate in decision-mak-
ing and the right to property. 

The Rights to Equality and Non-
Discrimination 

The rights to equality and non-dis-
crimination are well established un-
der international law. These rights 
are important both in relation to 
equality and non-discrimination be-
tween non-Indigenous individuals 
and Indigenous individuals (such 
as matrimonial property rights, for 
example) as well as between Indig-
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enous women and Indigenous men 
(in relation to the right to live free 
from violence, for example). 

Indigenous women often experi-
ence inequalities, both in compari-
son to non-Indigenous women and 
in comparison to their male coun-
terparts. For example, Indigenous 
women may suffer from discrimina-
tion in housing and employment in 
urban settings from non-Indigenous 
peoples. At the same time, Indig-
enous women often face greater risk 
of domestic violence within their 
own communities. Thus, rights to 
equality and non-discrimination 
are necessary in order to reduce in-
equality within Indigenous societies 
and between Indigenous and non-
Indigenous women. 

This must be done in a way that 
promotes self-determination with-
out subverting gender equality.2 For 
example, it could be asserted that a 
patriarchal Indigenous society does 
not need to institute protections for 
the female members of their soci-
ety (such as matrimonial property 
laws that promote equal distribu-
tion of lands between a wife and 
a husband) and that their right to 
self-determination grants them the 
authority to disregard the equality 
rights of the women in their com-
munities. This type of argument 
can be refuted by the assertion that 
the members of these communities 
have equality rights, or rights to 
non-discrimination, that are recog-
nized not only in national but inter-
national instruments. International 
instruments apply universally, a fact 
that has been recognized by Indig-
enous Peoples who have worked 
within the United Nations system 
for its recognition of their right to 
self-determination for over 20 years 
(through the development of the 
un Declaration on the Rights of In-
digenous Peoples) and throughout 
the history of the un.3 

This legal principle of equality is 
often bolstered by traditional norms 
and customs of Indigenous Peoples, 
even in patriarchal societies, where 
egalitarian principles were tradition-

ally upheld. In some countries, such 
as Canada, colonization has had an 
impact on the egalitarian treatment 
of women in these societies. This is 
where the application of the princi-
ples of equality and non-discrimina-
tion can be very helpful. 

These rights are contained within 
the following instruments:

Right to Equality: 
•Articles 1 and 7 of the un 
Universal Declaration of Hu-
man Rights (udhr); 
•Articles 3 of the un Interna-
tional Covenant on Economic, 
Social and Cultural Rights (the 
icescr) and the International 
Covenant on Civil and Political 
Rights (the iccpr), (specifically 
in relation to equality between 
men and women); 
•Articles 2 and 44 of the un 
Declaration on the Rights of In-
digenous Peoples (drip).

The Convention on the Elimina-
tion of All Forms of Discrimina-
tion against Women (the cedaw) 
provides for equality between men 
and women. In particular, article 
16(1)(c) of the cedaw provides for 
appropriate measures to be taken by 
States to ensure “the same rights and 
responsibilities during marriage and 
at its dissolution” between men and 
women. 

Right to Non-Discrimination: 
•Article 2 of the udhr; 
•Article 2 (2) of the icescr;
•Article 2(1) of the iccpr;
•Article 2 of the drip.

The International Convention 
on the Elimination of All Forms of 
Racial Discrimination (cerd) pro-
vides for the elimination of racial 
discrimination. 

The Right to Self-Determination

Gaining recognition of the right to 
self-determination is critical to in-
digenous women in addressing the 
historic wrongs experienced by their 

nations. This has been expressed by 
the International Indigenous Wom-
en’s Forum (fimi) in its Beijing +10 
Declaration, where it states:

We maintain that the advance-
ment of Indigenous Women’s 
human rights is inextricably 
linked to the struggle to pro-
tect, respect and fulfill both the 
rights of our Peoples as a whole 
and our rights as women within 
our communities and at the na-
tional and international level.4

The right of self-determination, 
along with two important sub-sets 
of this right, the right to free, prior 
and informed consent and the right 
to participate in decision-making 
are discussed. 

The right of self-determination 
is protected by article 1 of both the 
iccpr and the icescr (although 
the application of article 1 to Indig-
enous Peoples is contentious).5 Ar-
ticle 1(1) of both the iccpr and the 
icescr states that, “All peoples have 
the right of self-determination. By 
virtue of that right they freely deter-
mine their political status and freely 
pursue their economic, social and 
cultural development.” This word-
ing is replicated in the drip, except 
the word “All” is replaced with “In-
digenous.”6

This right should be used as a 
foundational principle in recogniz-
ing the legal systems of the particu-
lar Indigenous People concerned. 
As discussed above, fears about the 
protection of individual rights can 
be allayed by the understanding 
that all self-determining nations are 
accountable to act in a manner that 
is respectful of all international pe-
remptory norms, including equality 
and non-discrimination. 

This right is contained within the 
following additional provisions:

Article 3 of the drip explicitly 
recognizes the right to self-determi-
nation of Indigenous peoples. Oth-
er articles, such as article 4, 5 and 7 
elaborate upon the right of self-de-
termination contained under article 
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3. The United Nations General As-
sembly adopted the Declaration on 
September 13, 2007. 

The International Labor Organi-
zation’s Indigenous and Tribal Peo-
ples Convention, 1989 (No. 169) 
(the ilo Convention 169) provides 
for a right to self-determination but 
this is generally recognized to be of 
a lower standard to that of the un 
drip.7 

claims and larger reforms aimed at 
ending the post-colonial relation-
ship between Indigenous peoples 
and the Canadian government. In 
practical terms, this could be done 
by weighing whether particular re-
form options will lead to upholding 
or negating this principle of free, 
prior and informed consent. This 
should not be viewed as conflicting 
with individual human rights, since 

stitution. In Canada, Indigenous 
women have not achieved this equal 
voice due to colonial influences such 
as the Indian Act which historically 
forbade women from holding office 
as Chiefs or Band Councillors. One 
study found that out of 633 chiefs, 
only 87 were women.10

The right of Indigenous women 
to participate in decision-making 
processes is critical to the develop-

Free, Prior and Informed 
Consent 

The principle that a state is re-
quired to obtain the free, prior and 
informed consent of Indigenous 
Peoples prior to development or 
removal of their lands, territories 
and resources is gaining recogni-
tion under international law.8 This 
is a right that should inform any 
legislative framework. Without ad-
equate protection of the right of In-
digenous Peoples to make their own 
decisions over lands, resources and 
territories, the right to self-determi-
nation will remain unfulfilled in a 
meaningful way. Meaningful appli-
cation of the principle of free, prior 
and informed consent must be built 
on the full and effective participa-
tion of members of the particular 
community. 

In the case of matrimonial prop-
erty concerns, it is clear that the 
dispossession of First Nations from 
their lands and the imposition of 
the Indian Act is what lead to the 
current situation of inequalities. A 
specific approach to matrimonial 
property regime is required immedi-
ately to remedy the violations of the 
rights of individual members, but 
this must be done in tandem with 
efforts to resolve outstanding land 

a meaningful application of the 
principle of free, prior and informed 
consent would be built on the full 
and effective participation of mem-
bers of the community in question, 
as discussed below.

This right is contained in the fol-
lowing instruments:

•Articles 10, 19 and 32 of the 
drip

•Article 16 of the ilo Conven-
tion 169
•Article 8 (j) of the Convention 
on Biological Diversity

Right to Participate in Decision-
Making 

Indigenous Peoples’ right to par-
ticipate in decision-making on mat-
ters affecting their rights is related 
to the above principle of fpic. It is 
particularly pertinent to assertions 
that Indigenous women must have 
an equal voice at the legislative and 
policy levels. Under international 
law, the principle of the right to 
participate in decision-making is 
recognized in implementing eco-
nomic, social and cultural rights.9 
This is also a principle contained 
within national legislation, includ-
ing section 15 of the Charter and 
section 35(4) of the Canadian Con-

ment, implementation and evalua-
tion of any and all policy and leg-
islative initiatives affecting them. 
This is because systemic discrimi-
nation in many circumstances has 
prevented Indigenous women from 
exercising their right to participate 
in decision-making. 

This right is contained within the 
following instruments:

•Articles 18 and 22 of the drip; 
•Article 7 of the cedaw.

The Right to Live Free From 
Violence

The right to live free from vio-
lence is strongly inter-related to the 
promotion of the overall socio-eco-
nomic status of Indigenous women. 
This right under international law 
has developed over time.11 This 
right is highly inter-related numer-
ous other rights, such as equality, 
non-discrimination, sexual and re-
productive rights and matrimonial 
property rights. It is well-recognized 
that where Indigenous women face 
violence they are left vulnerable to 
other human rights violations, such 
as lack of housing, lack of sexual 
and reproductive rights, etc. Statis-
tics and the daily experiences of In-
digenous women make it clear that 

The right of Indigenous women to participate in decision-making 
processes is critical to the development, implementation and 

evaluation of any and all policy and legislative initiatives affecting 
them. Systemic discrimination has prevented Indigenous women 

from exercising their right to particpate in decision-making.
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this is a problem that disproportion-
ately affects Indigenous women, as 
compared to both non-Indigenous 
women and Indigenous men.12 

This right can be found in the 
following instruments:

•Article 22 of the drip;
•Article 5 (b) of the cerd;
•The un Declaration on the 
Elimination of Violence against 
Women.

The Right to an Adequate 
Standard of Living 

The right to an adequate standard 
of living is particularly important 
to improving the socio-economic 
status of Indigenous women and is 
essential to ensuring that their basic 
human needs are not jeopardized. 
Currently, Indigenous women suf-
fer from, for example, inadequate 
housing, food insecurity, ill health 
and disabilities at disproportionate 
rates. The lack of the right to an ad-
equate standard of living realized by 
Aboriginal women in Canada has 
been the subject of grave criticism 
by the international and national 
human rights community.13 

Similar to the right to live free 
from violence, the right to an ade-
quate standard of living calls for leg-
islative and policy reforms aimed at 
ensuring that the underlying socio-
economic conditions are addressed 
through effective measures. 

This right is contained within the 
following instruments: 

•Article 25 of the udhr;
•Article 11 of the icescr.

The Right to Culture

The right to culture is important in 
asserting the rights of Indigenous 
women from a holistic perspective:

Aboriginal women must take 
their rightful place in Aborigi-
nal governments, and in shap-
ing the future of Aboriginal 
nations. Capacity development 

and Aboriginal women’s leader-
ship, as well as the restoration 
of the traditional roles of Ab-
original women are essential to 
the restoration of Aboriginal 
governance.14 

In Canada, the right to culture 
was successfully used by Sandra 
Lovelace to claim her right to live 
in her community when she was 
excluded under section 12(1)(b) of 
the Indian Act, which was inher-
ently sexist and granted different 
rights to status to women than men. 
The United Nations Human Rights 
Commission ruled in favour of Ms 
Lovelace, determining that the pro-
visions of the Indian Act were uni-
laterally enacted by the government 
of the day in violation of her right 
to culture. 

The promotion of the right to 
culture must be understood in a 
way that recognizes the right of all 
members of the society on an equal, 
non-discriminatory basis. Framing 
the right in such a manner requires 
a nuanced approach to understand-
ing the universality of human rights 
and culture as a fluid concept, as 
discussed above.15 In this manner, 
forms of self-determination that 
do not respect peremptory norms 
such as equality and non-discrimi-
nation are challenged, as are forms 
of continued colonialism where op-
pression from states on Indigenous 
Peoples’ rights to self-determination 
lead to continued suppression of In-
digenous cultures. 

This right is contained within the 
following instruments: 

•Article 27 of the iccpr pro-
vides that persons belonging 
to “…minorities shall not be 
denied the right, in commu-
nity with the other members 
of their group, to enjoy their 
culture…” (Lovelace v. Canada 
(24/1977)(R.6/24), iccpr, A/ 
36/40 (30 July 1981) 166);
•Article 15. 1 (a) of the icescr 
provides for the right of everyone 
to “take part in cultural life”;

•Article 5 of the drip provides 
for a right of Indigenous peo-
ples to their distinct cultural 
institutions (as well as politi-
cal, economic, legal and social 
ones);
•Article 8 of the drip provides 
for protection against “forced 
assimilation or destruction of 
their culture”; 
•Article 9 of the drip provides 
for the right to belong to an In-
digenous nation in accordance 
with community customs and 
traditions. Regarding the pro-
tection of customs, languages 
and traditions, see also Articles 
11 to 16, 27, 33, 34, 35 and 36 
of the drip; 
•Article 5 (e) (vi) of the cerd;
•Article 30 of the Convention 
on the Rights of the Child.

Right to Property 

The right to property is a basic 
human right that requires all indi-
viduals and collectivities, or in this 
case, all Indigenous persons and all 
Indigenous Peoples, respectively, to 
own property without arbitrary dis-
tinctions being made. For example, 
in this context, a claim that a tra-
ditional society could discriminate 
against women, on the basis of their 
right to self-determination, is incon-
sistent with this international right. 
Other instruments outlined below 
make it clear as well that non-dis-
crimination on the basis of gender, 
race, etc. must be upheld in relation 
to property division. 

Indigenous women have faced 
many violations to their right to 
property, particularly in the context 
of matrimonial property rights on 
reserve. While individuals living 
off reserve have matrimonial real 
property protections (such as equal 
division of the matrimonial home) 
found in provincial and territorial 
laws, these protections do not ex-
tend to individuals living on reserve 
where the Indian Act governs land 
management, rendering provincial 
and territorial laws inapplicable.16 
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This causes grave injustices to In-
digenous women who may be left 
without access to the matrimonial 
home on reserve upon marital 
breakdown. Indigenous women 
facing violence are even more vul-
nerable due to these lack of prop-
erty rights. 

The right to property without 
discrimination and on an equal ba-
sis to others, is contained within the 
following instruments: 

•Article 17 of the udhr pro-
vides that everyone has a right 
to own property individually 
and collectively and that no 
one should “be arbitrarily de-
prived” of one’s property; 
•Article 21 of the drip provides 
for the right, without discrimi-
nation, to socio-economic im-
provements, including housing; 
•Article 5 (d) (v) of the cerd;
•Article 16 (1)(h) of the 
cedaw.

Conclusion

The reality is that in Canada and 
across the world, many Indigenous 
women suffer from grave human 
rights violations, at all levels—from 
the right to live free from violence, 
to the right to self-determination to 
the right to own property, to name 
only a few examples. It is hoped 
that this summary of some of the 
key human rights instruments and 
standards available to advance the 
human rights of Indigenous women 
will be of assistance in remedying 
the human rights violations facing 
Indigenous women, their families 
and their nations. 

This article is adapted from previous 
article written by M. Céleste McKay 
for the Native Women’s Association 
of Canada entitled, “International 
Human Rights Standards and Instru-
ments Relevant to Indigenous Women: 
An Information Paper Prepared for 
the National Aboriginal Women’s 
Summit, June 20-22, 2007 in Cor-
ner Brook, NL.
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